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(p. 1224) Chapter 57 Consequences for Third States as a
Result of an Unlawful Use of Force
I. Introduction
IN case of an unlawful use of force by a state against another state, the use of the term
‘third states’ may be regarded as questionable, if not incorrect. It might convey the idea
that a breach of the obligation not to use force gives rise exclusively to a bilateral relation
between the two states involved in armed conflict. As is all too well known, this is not the
case. The obligation not to use force in international relations being an obligation erga
omnes, ‘all States can be held to have an interest in [its] protection’1 and are entitled to
take certain steps to react against its breach. While, (p. 1225) admittedly, the erga omnes
character of this obligation may render inappropriate the terminology of ‘third states’, it is
essential for this chapter to draw a distinction between those states which are directly
involved in conflict either as the author or as the victim of the unlawful armed intervention,
on the one hand, and all other states, on the other hand. The term ‘third states’ will be used
loosely to refer to this latter category of states.
Different sets of legal rules concur to define the legal position of third states in situations
arising out of an unlawful use of force. Traditionally, the law of neutrality provided the main
legal framework governing the question of the rights and duties of third states vis-à-vis the
belligerent states. Under the law of neutrality, a state has the right not to be adversely
affected by the conflict if it complies with the duty of non-participation and impartiality.
Thus, the neutral state must refrain from assisting one party to the conflict and must ensure
equal treatment of the belligerents.2 While the law of neutrality aims at the containment of
the conflict and appears to be incompatible with the possibility of third party responses
against an aggressor, with the crystallization of the rule prohibiting the use of force and the
establishment by the UN Charter of a system of collective security, third states have been
given the power, and under certain circumstances the duty, to react against an unlawful use
of force. Thus, under Article 51 of the UN Charter, which reflects customary international
law, third states are entitled to assist the victim of an armed attack by using force in
collective self-defence against the attacking state. Under Chapter VII of the UN Charter, the
Security Council has the power to oblige member states to take enforcement measures in
order to put to an end a situation of threat to peace, breach of the peace, or aggression.
Moreover, under Article 2(5) of the Charter, member states have a general duty to ‘give the
United Nations every assistance in any action it takes in accordance with the present
Charter’ and to ‘refrain from giving assistance to any state against which the United
Nations is taking preventive or enforcement action’. Lastly, a further development is the
emergence of the category of obligations erga omnes and of a comprehensive set of rules
establishing the consequences arising out of a breach of this category of obligations. As the
Articles on State Responsibility adopted in 2001 by the International Law Commission (ILC)
make clear, these legal consequences concern to a great extent the position of third states.
They have the right to invoke the responsibility of the wrongdoing state, and in particular
the right to ask for the cessation of the wrongful conduct and the performance of the
obligation of reparation in the interest of the injured state.3 At the same time, when
peremptory rules—such as the one which prohibits (p. 1226) aggression4—are breached,
states are required to abide by a number of duties. These include the duty to cooperate to
bring to an end the breach, the duty not to recognize as lawful a situation created by such a
breach, and the duty not to render aid and assistance in maintaining that situation.5
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This brief survey testifies to the variety of possible responses that third states are entitled,
and under certain circumstances obliged, to take when confronted with situations of
unlawful use of force. The picture which emerges is by no means a tidy one and reveals a
certain tension between different approaches to the position of third states. Responses by
third states may have the form of a centralized reaction against the wrongdoing state under
the aegis of the UN Security Council, or may consist of unilateral actions aimed at enforcing
community interests in accordance with the rules on state responsibility. Third states, at
least in principle, appear to be entitled to invoke the legal protection ensured by the
general rules of neutrality or, on the contrary, may decide to use force against the aggressor
by acting in collective self-defence. All this raises evidently a problem of coexistence, if not
of consistency, between the various rules dealing with the position of third states in
situations of an unlawful use of force.
This chapter does not aim to examine in any detail the rights and duties of third states
under each of the previously mentioned sets of rules but, rather, to provide an analysis of
the possible interplay between these different rules, as well as to identify potential areas of
friction. In particular, the main focus will be on the rules on state responsibility and on the
impact of these rules on, and their mutual interaction with, other rules dealing with the
position of third states. The focus on the law on state responsibility appears to be justified
by the increasing importance of this body of rules in the determination of the legal
consequences stemming from the notion of erga omnes obligations.
While this chapter will only deal with the rights and duties of third states, it seems
appropriate to make a cursory reference to the position of entities other than states. In
particular, it may be observed that, like states, international organizations are also to be
regarded as affected by a breach of the obligation not to use force. The ILC Articles on the
Responsibility of International Organizations recognize that, in cases of breaches of
obligations owed to the international community as a whole, international organizations are
entitled to invoke the responsibility of the wrongdoing states. However, this entitlement is
subject to the requirement that ‘safeguarding the interest of the international community as
a whole underlying the obligation (p. 1227) breached is within the functions of the
international organization invoking responsibility’.6 According to these Articles, when a
serious breach of peremptory rules has taken place international organizations have the
same duties as states.7 Moreover, in the case of an armed attack, international
organizations appear to be entitled to act in collective self-defence to support the victims of
such an attack.8 Since in this regard the position of ‘third international organizations’ does
not substantially differ from that of third states, it will be assumed that the situation stated
in regard to the latter category of subjects equally applies, mutatis mutandis, to
international organizations.

II. The Narrowing of the Scope of Applicability of the Law of
Neutrality
In its 1997 advisory opinion on the Legality of the Threat or Use of Nuclear Weapons, the
International Court of Justice (ICJ), while recognizing that the principle of neutrality is ‘of
fundamental character’, was careful to stress that its applicability to situations of
international armed conflict was ‘subject to the relevant provisions of the United Nations
Charter’.9 The question of the compatibility of the law of neutrality with the system of
collective security established under the UN Charter has long been discussed in legal
literature.10 The prevailing view, which finds confirmation in state practice as well as in the
position of the ICJ, is that the UN Charter does not prevent a state from invoking the
principle of neutrality other than in specific circumstances in which the respect of the duty
of impartiality or of non-participation (p. 1228) appears to be incompatible with the duty to
comply with enforcement measures adopted by the Security Council.11 This is the case, for
instance, when member states are bound to comply with a Security Council decision
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imposing economic or other kinds of measures against the aggressor state. Equally, when
the Security Council authorizes the use of force against an aggressor, while member states
are not bound to take part in the military action against that state, they have at least an
obligation, under Article 2(5) of the Charter, to assist those states which act in pursuance of
the objectives indicated by the Council.
It is more uncertain to what extent the law of neutrality is applicable in situations in which
the Security Council remains inactive. Without entering into the much debated question
whether third states are entitled in this type of situation to adopt a position of ‘nonbelligerency’,12 it may be observed that those who admit the possibility of third states being
able to invoke the status of neutrality even in cases of a flagrant breach of the prohibition to
use force, mainly rely on the rather formalistic argument that neutrality is not per se
incompatible with the current rules of international law outlawing the use of force. In
particular, reference is made to the fact that while third states, by acting in collective selfdefence, have the right to assist the victim of the armed attack, under general international
law they do not have a duty to do so. Thus, in the absence of a legal duty to discriminate
between the belligerents, a state would be free to choose non-involvement and to seek the
legal protection assured by the law of neutrality.13
Even if this view is well founded in regard to compatibility between the principle of
neutrality and the rule on collective self-defence, it is doubtful whether the same argument
is equally applicable when it comes to assessing the compatibility of this principle with the
rules on state responsibility dealing with the consequences arising out of a grave breach of
peremptory rules. As already mentioned, these rules do not simply confer rights on third
states towards the wrongdoing state; they also impose on them a number of duties. Under
certain circumstances, compliance with these duties might require states to adopt conduct
which is incompatible with the duties arising from the law of neutrality. Thus, Article 41(1)
of the ILC Articles on State Responsibility provides that ‘States shall cooperate to bring an
end through (p. 1229) lawful means any serious breach’ of obligations arising under a
peremptory norm of general international law. While, admittedly, this obligation to
cooperate is rather vague, and while, as the ILC itself recognized, it might not reflect an
already established rule of general international law,14 it is difficult not to see the tension
existing between a duty to cooperate to bring an aggression to an end and the duty of
impartiality required under the law of neutrality. It could be held that strict compliance with
the duty of impartiality may lead to a breach of the obligation of cooperation, particularly
when this may have the effect of undermining the attempt by the state which was the object
of the armed attack, or of the states acting in collective self-defence, to put to an end to the
unlawful use of force by the wrongdoing state.15 Reference may also be made to the
obligation not to recognize as lawful a situation created by a serious breach of peremptory
rules and to the obligation not to render aid or assistance in maintaining that situation, both
set forth in Article 41(2) of the ILC Articles. Unlike the obligation provided under paragraph
1 of Article 42, the obligations of non-recognition and of non-assistance are certainly
prescribed by rules having a customary nature.16 Again, compliance with these obligations
may conflict with the duties incumbent on a neutral state. Thus, for instance, the duty of
impartiality implies that the neutral state cannot change its commercial relations with the
belligerent parties so as to favour one party over the other;17 however, continuing existing
commercial relations with the aggressor state might entail a breach of the obligation not to
aid or assist a state in maintaining a situation of occupation of a territory brought about by
an unlawful use of force.
In all likelihood, it cannot yet be said that the development of rules establishing the legal
consequences arising for third states in a case where grave breaches of peremptory rules
have been committed has led to a complete obsolescence of the law of neutrality. However,
this development marks a significant move away from the importance traditionally accorded
to the non-involvement of third states as a means of restraining conflicts. The main
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emphasis appears nowadays to be on the effective enforcement of rules aiming to protect
the common interests of the international community and on the role which third states may
play in that regard. To the extent that this trend will find further confirmation in state
practice and will lead to the development of stricter rules imposing duties on third states,
the law of neutrality—the scope of applicability of which has already been reduced by the
(p. 1230) system of collective security established by the UN Charter—appears destined to
find still less room for application, if not to vanish entirely through obsolescence.

III. Collective Self-Defence and Enforcement of Erga Omnes
Obligations: Common Purpose but Different Conditions?
When the unlawful use of force reaches the level of an act of aggression, third states may
rely on two sets of rules to justify their unilateral reaction against the aggressor state. As
we have seen, they may base their response on the primary rules on the use of force, which
confer on them the right to act in collective self-defence.18 Alternatively, third states may
rely on the secondary rules dealing with the legal consequences arising from a serious
breach of a peremptory rule. Among these consequences, reference must be made, in
particular, to the possibility of third states taking countermeasures against the wrongdoing
state. As is well known, the existence of a right of third states to adopt countermeasures in
response to a breach of an erga omnes obligation has proved to be a controversial issue;
and one on which the ILC has refrained from taking a stand.19 However, state practice
appears to support this possibility, at least in those cases—such as in case of aggression—
where the wrongful conduct amounts to a serious breach of peremptory rules.20
(p. 1231) An enforcement action in response to a serious breach of peremptory rules differs
in some respects from an action in collective self-defence. A first difference concerns the
means available to third states: while in a self-defence scenario the response includes the
possibility of military actions against the aggressor, under the law of state responsibility
there is a prohibition on resort to forcible countermeasures. Another difference relates to
their respective purposes. Collective self-defence is primarily aimed at assisting the victim
state in order to put to an end to the aggression; whereas an enforcement action has a
broader purpose in that it aims at procuring not only cessation but also reparation for the
internationally wrongful act. Notwithstanding these distinctive features, it is clear that
these two forms of reaction are strictly related as they both aim at countering acts of
aggression by the unilateral actions of third states. Taking into account their strict relation,
it may be asked whether, for the sake of consistency, these two sets of reactions should not
be subjected to the same or similar conditions or, to put it differently, whether certain
requirements which limit the possibility of acting in collective self-defence should also apply
to countermeasures taken by third states on the basis of the erga omnes character of the
obligation breached.
One of the main issues in this regard concerns the importance given to the consent of the
state which is the victim of aggression.21 In its judgment in the Nicaragua case, the ICJ
stated that ‘there is no rule permitting the exercise of collective self-defence in the absence
of a request by the state which regards itself as the victim of an armed attack’.22 While this
requirement is not set forth under Article 51 of the Charter, it appears to find its basis in
customary rules on the use of force.23 Accordingly, under these rules the attitude of the
victim state is decisive for all other states: without its request, third states are not entitled
to act in collective self-defence. To what extent, in the case of aggression, can the attitude
of the victim state affect the rights and (p. 1232) duties arising for third states under the
law of state responsibility? State practice does not provide a clear answer to this question;
which is not surprising since in most cases victim states are willing to accept the response
of third states against the aggressor. While this issue will only rarely arise in practice, the
problem remains whether the absence of an express request by the victim state, or a
passive attitude of such state towards the unlawful conduct of the aggressor state, may
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preclude third states from taking countermeasures or even from invoking the responsibility
of the aggressor state.
A first problem concerns the possibility that the victim state waives its claims towards the
aggressor. It may be asked whether this waiver, which obviously must be validly given and
cannot be imposed by coercion, has the effect of extinguishing any claim by third states
relating to the cessation of the act of aggression or the reparation due to the victim state.
Article 45 of the ILC Articles on State Responsibility does not take a clear stand on this
issue. Addressing this point, the ILC commentary simply observes, in rather obscure terms,
that since a serious breach of obligations arising from peremptory norms of general
international law ‘engages the interest of the international community as a whole, even the
consent or the acquiescence of the injured state does not preclude that interest from being
expressed in order to ensure a settlement in conformity with international law’.24 According
to one view, where a serious breach of a peremptory rule specially affects one state—as
occurs in the case of aggression—priority must be given to the position held by that state
for the purposes of determining the legal consequences arising from such a breach. This
would imply that a waiver by the victim state would have the effect of precluding third
states from invoking the responsibility of the aggressor state.25 However, this view appears
to narrow down excessively the legal entitlements of third states. Since the obligation not to
use force is held by all states, it seems that all states are at least entitled to determine
whether that obligation has been breached and to request cessation if the breach continues.
In other words, the very notion of obligations erga omnes appears to entail that every state
is entitled to claim compliance with this type of obligation, independent of the attitude
taken by the state which has been specially affected by the breach of that obligation.26
Significantly, Article (p. 1233) 48 of the ILC Articles does not subject the right of third
states to claim the cessation of the wrongful conduct to the position eventually adopted by
the victim state. The attitude of the victim state appears instead to be relevant only as far
as claims for reparation are concerned. Since, as provided for under Article 48, reparation
may be claimed only ‘in the interest of the injured State’, a waiver by that state of its right
to invoke responsibility appears to entail a correspondent loss by third states of their right
to claim reparation.27
It remains to be seen whether third states are entitled to take countermeasures against the
aggressor state only following a prior request by the victim state or whether instead
countermeasures may be taken even in the absence of a prior request. While the ILC
Articles on State Responsibility do not address this issue, a brief remark in the commentary
to Article 54 appears to suggest that the ILC was rather inclined to support the former
solution. Referring to the practice concerning countermeasures taken by third states in
response to breaches of erga omnes obligations, it observed that ‘in those cases where
there was, identifiably, a State primarily injured by the breach in question, other States
have acted at the request and on behalf of that State’.28 Interestingly, to support this
statement the ILC made reference to the fact that, in its Nicaragua judgment, the ICJ
indicated in the prior request of the victim state an indispensable requirement for action in
collective self-defence, thereby suggesting that this condition also applies by analogy to
countermeasures based on the erga omnes character of the obligation breached.29 The
possibility of applying by analogy the condition indicated in Nicaragua with regard to the
exercise of the right of collective self-defence was also advocated in more precise terms by
the Commission’s Special Rapporteur, James Crawford, according to whom ‘If State A
cannot act in collective self-defence of State B without State B’s consent, it does not seem
appropriate to hold that it could take (collective) countermeasures in cases where State B is
the victim, irrespective of State B’s wishes’.30 Leaving aside the question whether this view
finds confirmation in state practice, it can be observed, however, that this extension by
analogy of the requirement of the prior request of the victim state does not seem to rely on
solid arguments. The fact that an action in collective self-defence is subject to such a
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requirement may be explained by the need to limit the recourse to force by third states,
which could abuse this right for (p. 1234) purposes other than the protection of the victim
state. While resort to countermeasures by third states may also be a source of abuse, it
seems apparent that the possibility of a military response poses greater risks than
countermeasures. This may justify a difference in the conditions required for these two sets
of reactions by third states. Moreover, if it is admitted that third states have an autonomous
right to claim the cessation of the wrongful conduct by the aggressor state, it seems
reasonable to say that, in principle, they should also be entitled to take countermeasures in
order to enforce the obligation breached, irrespective of the attitude of the victim state.31
The recognition of this entitlement would ensure that, even in cases where the victim state
remains passive, breaches of erga omnes obligations are effectively countered.

IV. Centralized vs Decentralized Response by Third States: To
What Extent May Security Council’s Measures Limit Unilateral
Responses by Third States?
Under Article 51 of the Charter, third states are entitled to act in collective self-defence
‘until the Security Council has taken measures necessary to maintain international peace
and security’. Does the same limit apply when third states, acting under the law of state
responsibility, adopt unilateral countermeasures to react against an aggression? Or does
this limit only apply to military actions based on the right to collective self-defence, third
states’ right to take peaceful countermeasures being not affected, at least in principle, by
Security Council measures? Here again, the question revolves around the differences and
analogies between the conditions required for these two sets of reactions by third states.
From a broader perspective, it raises the problem of the relationship between the state
responsibility regime and the UN collective security system.
The Articles on State Responsibility do not provide clear indications on this issue;32 the only
provision dealing with this problem is Article 59, which simply (p. 1235) states that ‘These
articles are without prejudice to the Charter of the United Nations’. The main point which
can be drawn from this provision is that, in the case of conflict between the obligations
flowing from the Charter or from binding acts taken by a UN organ and the rules on state
responsibility, the former obligations prevail.
When acting under Chapter VII, the Security Council may certainly exclude the adoption of
countermeasures against a state. Such exclusion may be expressly stated or, alternatively, it
may be inferred from the text of the resolution that the measures adopted by the Security
Council were intended to be exclusive. In such situations, the obligations resulting from the
decision of the Security Council prevail and states are under a duty not to take
countermeasures or to suspend the countermeasures which they have already taken. This
does not mean that whenever the Security Council takes measures which are binding on
states, unilateral countermeasures by third states are ruled out irrespective of the content
of the measures adopted.33 The view that third states cannot resort to unilateral
countermeasures once the Security Council has made use of its powers under Chapter VII,
is premised on the idea that a centralization in the hands of the Security Council of the
response against grave breaches of peremptory rules would allow for defusing the risk of
abuse inherent in a system which allocates to each and every state the power to react to
those breaches. However, this view does not take into due account the fact that the Security
Council is a political body whose main task is to maintain peace and not to enforce law, and
that effective enforcement of obligations erga omnes may necessitate giving third states the
possibility of going beyond the measures adopted by the Security Council. Whether third
states are entitled to adopt countermeasures after an intervention by the Security Council
appears to depend in each case on the specific content of the decisions taken by the
Council.34 However, in principle, the fact that the Security Council is actively seized of a
certain situation does not prevent third states from resorting to countermeasures. State
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practice appears to support this conclusion as in several instances third states have taken
countermeasures to react to breaches of erga omnes obligations even in cases where the
Security Council has already intervened.35
(p. 1236) Apart from the limitation flowing from the Charter, the intervention of the
Security Council may have other consequences. In particular, it may have an indirect impact
on the power of third states to adopt countermeasures as it may call into question the issue
of proportionality.36 When considering whether to take countermeasures in addition to the
measures adopted by the Security Council, third states must take into account the need to
comply with the requirement of the proportionality of the overall response against the
wrongdoing state. In this respect, an intervention by the Security Council will normally
have the effect of reducing the room for manoeuvre for third states.
In the case of aggression, third states are entitled to take countermeasures against the
aggressor state even if the Security Council remains inactive. As we have seen, if the
Security Council intervenes by adopting ‘measures necessary to maintain international
peace and security’, as a matter of principle this intervention does not imply that third
states are precluded from acting unilaterally. Also in this respect, therefore, the rules on
collective self-defence differ from the rules governing the legal entitlements of third states
in the case of grave breaches of peremptory rules. As with the requirement of the prior
consent of the victim state, such difference may be explained by the fact that collective selfdefence involves the possibility of third states using military force in order to repel
aggression. This justifies tighter control by the Security Council over the action of third
states.37 When peaceful countermeasures are at stake, considerations based on the need for
effective enforcement of community values appear to prevail over the risks inherent in a
decentralized response. While the Security Council may limit or rule out third party
countermeasures, such limitations may not be presumed and only operate if they are clearly
imposed by a binding decision.

V. Concluding Remarks
As has emerged from this brief analysis of some of the problems which concern the role of
third states in situations of unlawful use of force, this is an area of law where a number of
important issues still remain controversial and where the diversity of approaches
underlying the various rules applicable in this type of situation add to the complexity of the
legal regime governing the conduct of third states. Nowadays, through the development of
rules which specify the legal consequences (p. 1237) flowing from the concept of erga
omnes obligations, the primary emphasis is generally placed on the role of third states as
guardians of community interests, including the fundamental interest of preserving peace
and security. However, while international law has gone a long way towards accommodating
the protection of community interests, the development of these rules has not yet led to the
displacement of the older rules on neutrality, which give priority to the containment of
conflict and the protection of bilateral interests. Nor is it clear to what extent, if any, in the
case of aggression, the law on the use of force governing collective self-defence has an
impact on the rules governing third parties’ responses based on the erga omnes concept.
From a different perspective, it can be said that the uncertainties surrounding the question
of the role of third states in situations of unlawful use of force simply reflect the still
uncertain status of the law governing many aspects of third states’ enforcement of
community interests.
Among the problems which still remain to be fully resolved, three can be singled out as
most relevant for the definition of the role of third states in situations of unlawful use of
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force. They relate to the relationship of third states, respectively, with the wrongdoing
state, with the direct victim of the unlawful use of force, and with the Security Council.
The first issue concerns the existence of third states’ duties aimed at ensuring compliance
with erga omnes obligations. As we have seen, while the ILC has recognized the existence
of duties to this effect, their precise content is rather vague and states are left with a
significant measure of discretion in relation to the type of conduct they must take in order
to comply with these duties. Whether international law will develop stricter legal standards
is uncertain; but at present this appears unlikely. Practice supporting the existence of these
duties is rather limited and states do not show any signs pointing towards their readiness to
accept stricter standards.38 However, if a development in this direction does take place, the
emergence of stricter duties will have a significant impact on third states, as they, in most
cases, would be prevented from taking a position of neutrality in their relationship with the
aggressor state.
The second point concerns the possibility for third states to invoke the responsibility of the
aggressor state, and to take countermeasures against it, irrespective of the attitude of the
state which is the direct victim of the aggression. As we have seen, there is in this respect
an opposition between a more traditional view which, by upholding a bilateralist paradigm,
identifies the consent of the injured state as a necessary requirement for a response by
third parties, and a view which, by relying on the communitarian character of the interests
involved, denies the existence of (p. 1238) such a requirement. If the development of
international law goes in the direction of placing greater importance on the enforcement of
community interests, and therefore accepting a third party response in the absence of a
request by the victim state, the role of third states would be further enhanced.
This leads to a last point, which concerns the relationship between the unilateral responses
of third states against serious breaches of peremptory rules and the centralized mechanism
of reaction established by the UN Charter. As has already been stated, in principle the fact
that the Security Council has adopted measures to address a certain matter does not
preclude the possibility of third states taking countermeasures. So far, the coexistence
between the collective security system and the possibility of a decentralized reaction by
third states has not given rise to major problems. However, this state of affairs may change
if resort to collective countermeasures becomes more widespread in the future. While the
Security Council certainly has the power to decide on the suspension of unilateral
countermeasures, it remains to be seen whether it will make use of this power, thereby
accepting that it plays an effective role as an institutional safeguard against the risk of
improper resort to countermeasures. The solution to this dilemma, however, lies in the
realm of politics, not in that of law.
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