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1. Introduction
The relationship between WTO law and domestic law is a two-way relationship. The WTO
legal order is shaped by what its members have developed as their trade laws over the
years. For example, today’s WTO antidumping (AD) disciplines are what they are due to the
experience of WTO members with this instrument over more than 100 years.1 In the
Uruguay Round, members negotiated—on the basis of their pertinent experiences with their
own and foreign laws—new international standards, to which they promised allegiance:
Each Member shall ensure the conformity of its laws, regulations and
administrative procedures with its obligations as provided in the annexed
Agreements.2
As members undertook to abide by their WTO obligations, all state organs have to ensure
that their respective actions do not entail the international responsibility of their state.
WTO organs will be exposed to domestic law first in the context of reviews of domestic law
in the Council3 and in a multitude of specialized sub-structures of the Council, such as, for
example, the Committee on Technical Barriers to Trade (TBT Committee) established
pursuant to Article 13 of the Agreement on Technical Barriers to Trade.4 Most importantly,
though, it is the regular task of both Panels and the (p. 32) Appellate Body to examine
whether the rights of the complaining member have really been affected by another
member’s laws and regulations, as alleged by the complaints. Drawing on the decision by
the Permanent Court of International Justice (PCIJ) in Certain German Interests in Polish
Upper Silesia,5 the Appellate Body has recognized that the domestic law of WTO members,
for the purposes of Appellate Body procedures, may serve as evidence of facts and of state
practice. The state of play is well summarized in the two following excerpts from two
Appellate Body reports:
The…municipal law of WTO Members may serve not only as evidence of facts, but
also as evidence of compliance or non-compliance with international obligations.
When a panel examines the municipal law of a WTO Member for purposes of
determining whether the Member has complied with its WTO obligations, that
determination is a legal characterization…6
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[A] panel’s assessment of the meaning and content of a Member’s municipal law is
subject to appellate review in order to determine whether the panel erred in its
finding regarding the consistency of the Member’s municipal law with the WTO
agreements. For example, in China – Auto Parts, the Appellate Body examined one
provision of a Chinese Decree, focusing on the text and context of the relevant
provision in the Decree and the overall “structure and logic” of the Decree, so as to
determine whether the legal characterization by the panel was in error. At the same
time, Article 17.6 of the DSU places some constraints on the Appellate Body’s
review of some elements of a panel’s analysis of municipal law. Where, for instance,
a panel resorts to evidence of how a municipal law has been applied, the opinions of
experts, administrative practices, or pronouncements of domestic courts, the
panel’s findings on such elements are more likely to be factual in nature, and the
Appellate Body will not lightly interfere with such findings.7
The question of how the WTO adjudicative organs deal with domestic law will be examined
in greater detail in Chapter 4. This chapter rather focuses on how the domestic legal orders
of three WTO members—with which the authors are familiar—position themselves vis-à-vis
WTO law. As will be seen, the results are surprisingly similar, despite the significant
differences that exist in these jurisdictions with regard to the relationship between treaty
law and domestic law.
Before we address, in most general terms, how the European Union (EU), Japan, and the
United States implement WTO law in their domestic legal order, some general remarks from
the perspective of public international law may be helpful:
• First, pursuant to Article II:2, the WTO Agreement with its annexes is ‘binding on
all Members’. As indicated earlier, Article XVI:4 of the WTO Agreement mandates that
members shall ensure the conformity of their laws, regulations, and administrative
procedures with the substantive obligations contained in the Annexes of the (p. 33)
WTO Agreement. That includes the obligation to eventually change, if necessary,
domestic legislation that has been held by the Dispute Settlement Body (DSB) not to
be in conformity with the member’s WTO obligations.
• Second, if a state falls short of this obligation, it acts—in diplomatic WTO parlance
—in a WTO-incompatible manner. The more robust language of the law of state
responsibility would call such non-performance of a treaty obligation an
internationally wrongful act. 8 That the full performance may be legally impossible,
for example due to a decision of the jurisdiction highest court, is technically
irrelevant. 9
• Third, it is up to each member of the WTO to determine, within the above
parameters, how to implement the obligations undertaken in the WTO Agreement
(and its annexes). Thus, WTO law may or may not be given direct effect or may or may
not enjoy primacy within the domestic legal order. 10
We now consider how the EU, Japan, and the United States implement their WTO
obligations into their domestic legal orders. These three legal orders happen to be the home
jurisdictions of the authors and serve as examples of how the obligation to observe WTO
norms may be carried out.

2. The European Union
The EU is a regional international organization established by now 28 Member States
through two treaties, the Treaty on European Union (TEU) and the Treaty on the
Functioning of the European Union (TFEU).11 It distinguishes itself from other international
organizations in that Member States have attributed it with competences that may either a
priori render pertinent state activity incompatible with EU law (‘exclusive competences’,
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TFEU Article 3) or may, through the use of such legal title, pre-empt the states from
continuing to act or legislate (‘shared competences’, TFEU Article 4). The latter may lead to
an exclusive EU external competence even in the area of shared internal competences,
pursuant to TFEU Article 3(2). Union law enjoys primacy over the laws of Member States12
and may have direct effect.13 Member State (p. 34) courts will not apply their domestic law
to the extent that it is incompatible with directly applicable EU law.14 Because of these
unique features, the EU and its governance is sometimes described as quasi-federal.
The Union legislators are, on a co-equal footing, the directly elected European Parliament
and the Council of the European Union; the latter is composed of the representatives of the
governments of Member States. Hence, the Union only uses its competences to the extent
that its Member States deem this appropriate and politically advantageous.15
Both the EU and its Member States are members of the WTO (cf. Arts. IX:1, XII:2 WTO
Agreement); in fact, the Union and most of its Member States are original (founding)
members of the WTO. This consolidates prior practice: All Members of what was then the
European (Economic) Community16 had been contracting parties of the General Agreement
on Tariffs and Trade (GATT), whereas the Community, established ten years after the GATT
entered into force, never formally joined the ranks of the GATT contracting parties.
However, the Union (and its predecessor) have, since 1957, been attributed with the
competence for the external economic relations of the EU (common commercial policy
(CCP)). In fact, this competence, now enshrined in TFEU Articles 206 and 207, was for a
long time the only significant EU foreign relations power and remains in many ways the
most important one.
Both within the Union and in GATT practice, the exclusive competence of the Union became
undisputed from the mid-1960s17 and the EU was treated as a de facto contracting party of
the GATT, both with regard to negotiations18 and to dispute settlement.19 This was due not
least to a line of decisions by the Court of Justice of the European Union (ECJ) that
interpreted the CCP as an interface to international economic law: the Union’s competence
had to be interpreted, on that view, in a dynamic way that allowed optimal representation of
the newly created subject of international law that was the EU.20 The Union’s executive
organ, the EU Commission, represented the Union (and for possible residual competences)
the Member States in all GATT disputes and in all multilateral rounds of trade negotiations,
including the Uruguay Round, where it exercised, together with other leading trading
nations, significant leadership and influence.21
(p. 35) Due to the significantly widened coverage of the WTO Agreement, the ECJ rejected
in Opinion 1/94 an interpretation of the CCP—which at the time only mentioned trade in
goods—that would have given the Union the exclusive competence for all WTO subject
matters, in particular the regulation of trade in services and trade-related intellectual
property rights.22 Rather, from the perspective of EU law, the WTO Agreement had to be
concluded as a so-called mixed agreement, as the Union was exclusively competent for
trade in goods and some aspects of GATS and TRIPS, whereas the majority of General
Agreement on Trade in Services (GATS) and Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPs) regulations still fell within the competence of the
Member States.23
Accordingly, both the EU and its Member States became original members of the WTO.24
However, the TFEU now in force (Treaty of Lisbon) has widened the scope of the CCP, and
addresses specifically trade in services and intellectual property rights. As a consequence,
the competence of the EU under TFEU Article 207 is again in parallel with the subject
matter covered by the multilateral trade regime, now administered under the auspices of
the WTO.25 This is an interesting return to the situation which pertained before the
conclusion of the Uruguay Round, when the EU had exclusive competence under the CCP
for all GATT matters. However, it should be added that for some aspects, residual
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competences are claimed by the Member States.26 The fact that (p. 36) the Member States,
and not the Union, finance the WTO has, however, been explicitly rejected by the ECJ as a
legal basis for Member State competence.27

2.1 Treaty powers of the Union
The Union only has the powers attributed to it by the TEU and the TFEU; matters not
attributed to the EU remain within the Member States’ competence.28 For the purposes of
current WTO law, the Union has exclusive competence for all matters covered by WTO
agreements, with some exceptions related to administrative and criminal law, as well as
with regard to services involving the transborder movement of natural persons (mode 4).29
The TFEU allocates to the Commission the role of proposing internally treaty negotiations
and, upon issuance of a mandate by the Council, to negotiate. However, the Member States,
and in particular their executives, remain crucial due to their control of the EU Council: the
Commission may only engage in negotiations pursuant to a ‘mandate’ that determines the
pertinent terms of reference, and it is the Council which concludes the treaties. Since 2009,
this requires prior approval by the Parliament;30 on that basis, Parliament has successfully
acquired an important role already during the negotiations.31 In addition, the Council and
Member States’ representatives accompany, via the so-called ‘Article 207 committee’ all
CCP negotiations, both from Brussels and on the spot (sur place) and make sure that the
negotiating process is in line with the political will of the Council.32
Insofar as the WTO is concerned, the central provision authorizing the negotiation and
conclusion of multilateral trade agreements is TFEU Article 207(1):
The common commercial policy shall be based on uniform principles, particularly
with regard to changes in tariff rates, the conclusion of tariff and trade agreements
relating to trade in goods and services, and the commercial aspects of intellectual
property, foreign direct investment, the achievement of uniformity in measures of
liberalisation, export policy and measures to protect trade such as those to be taken
in the event of dumping or subsidies. The common commercial policy shall be
conducted in the context of the principles and objectives of the Union’s external
action.
(p. 37) As the competence of the Union is exclusive,33 Member States are no longer
competent to engage in WTO negotiations.34 This does not mean that Member States have
become irrelevant; to the contrary, their political will determines what the Union may
legally commit to: the Council is composed of Ministers of the Member States and it is the
Council that has, by law, the first and last word with regard to foreign relations activities of
the Union.
As a consequence of the attribution of external competences to the Union,
each time the [Union], with a view to implementing a common policy envisaged by
the [TFEU], adopts provisions laying down common rules, whatever form these may
take, the Member States no longer have the right, acting individually or even
collectively, to undertake obligations with third countries which affect those rules.35
Against this background, the participation of the EU Member States in an eventual
conclusion of the WTO negotiating round will require some (internal) legal effort. However,
this would seem to be a surmountable obstacle: one possibility is the use of TFEU Article
2(1).36 In any case, the ECJ mandates ‘close cooperation between the Member States and
the [Union] institutions, both in the process of negotiation and conclusion and in the
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fulfilment of the commitments entered into. That obligation flows from the requirement of
unity in the international representation of the [Union]’.37

2.2 The relationship between WTO law and the legal regime of the
EU
International agreements concluded by the Union become an integral part of the EU’s legal
order, hierarchically positioned between founding treaties (in particular TFEU and TEU)
and ordinary (‘secondary’) legislation.38 Pursuant to TFEU Article 216(2), agreements
concluded by the EU are binding upon both the institutions of the Union and its Member
States. This also applies to the GATT and the WTO.39
(p. 38) On that basis, the Court has deduced an obligation to interpret EU law in light of the
WTO obligations in order to ensure, whenever possible, a treaty-consistent interpretation of
EU legislation:40
When the wording of secondary Community legislation is open to more than one
interpretation, preference should be given as far as possible to the interpretation
which renders the provision consistent with the Treaty. Likewise, an implementing
regulation must, if possible, be given an interpretation consistent with the basic
regulation. Similarly, the primacy of international agreements concluded by the
Community over provisions of secondary Community legislation means that such
provisions must, so far as is possible, be interpreted in a manner that is consistent
with those agreements.41
What happens, however, if the efforts to reconcile an EU statute42 with one of the WTO
agreements fail? If the ECJ were to apply its usual modus operandi, the answer would be
straightforward: as treaties concluded by the EU are an integral part of the Union legal
order and occupy a rank above regular (‘secondary’) laws,43 the former would have to cede
to WTO law, provided it was directly applicable. As the WTO Agreement does not specify
whether it ought to be directly applicable or not, it is, according to well-established ECJ
jurisprudence, the Court’s prerogative to determine whether that effect should be
attributed to an agreement. The pertinent track-record of the ECJ would seem to favour the
granting of direct effect.44
However, individuals and Member States asking for annulment of GATT-incompatible
secondary legislation have received different answers. Pursuant to the (p. 39) Court of
Justice’s jurisprudence, an international agreement will only be granted direct effect, if its
provisions are ‘capable of conferring rights on citizens of the Community which they can
invoke before the courts.’45 In its International Fruit Company decision of 1972, the Court
refused to attribute this quality to any provision of GATT. This seems surprising when
comparing, for example, the provisions of Article II, III, or XI with similar provisions in the
TFEU or in the free trade agreements concluded by the Union which all have been
recognized as having direct effect.46 The Court based its view on the GATT’s substantive
and procedural flexibility, as manifested in its escape clauses and exceptions and the
diplomatic nature of the dispute settlement mechanism.
The ECJ’s refusal to attribute even the possibility of direct effect of GATT’s multilateral
trade law was again put to the test when the WTO came into existence. Several AdvocateGenerals expressed the view that the WTO’s new Dispute Settlement Understanding (DSU)
had changed the factual basis underlying the refusal of granting direct effect to GATT/WTO
law.47 After all, no international dispute settlement procedure comes even close to the
WTO’s highly effective—and, as we know with the benefit of hindsight, highly successful—
dispute settlement mechanism.
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However, in its decision to conclude the Uruguay Round agreements, the EU Council—
which at that time had the monopoly on deciding whether to enter into a treaty relationship
—had stated that ‘by its nature the Agreement establishing the World Trade Organization,
including the Annexes thereto, is not susceptible to being directly invoked in Community or
Member State courts’.48 Of course, this statement, contained in a piece of secondary law,
did not have the legal force to determine how higher-ranked law—such as the Union’s
primary law—and international law, was to be interpreted by the Union’s highest court.
Nevertheless, the view of the executive branch that it was not for the EU to grant direct
effect when major trading partners, most notably the United States in the Uruguay Round
Agreements Act,49 were refusing to do so, significantly influenced the outcome of the case.
(p. 40) In Portugal v Council, Portugal sought to annul a Council Decision on market access
for textile products originating in India and Pakistan. Deviating from the conclusions of the
Advocate-General, the Court reiterated its International Fruit jurisprudence that
‘the GATT rules are not unconditional and…an obligation to recognize them as rules
of international law which are directly applicable in the domestic legal systems of
the contracting parties cannot be based on the spirit, general scheme or terms of
GATT’50
and applied it without further ado to the WTO agreements, thus rejecting the notion that
EU legislation should be subjected by Union courts to the benchmark of WTO law.51 In its
reasoning, the Court relies heavily on its International Fruit precedent and questions
whether the changes introduced by the DSU have altered the inherently diplomatic nature
of the Geneva dispute settlement mechanism.52 The real reason for its reluctance to
recognize direct effect, however, becomes evident when the Court points to the Council
statement on direct effect.53 The Court rightly points out that the Council only followed the
example of the Union’s major trading partners. As none of them had given direct effect to
WTO law, it was not the judiciary’s role to weaken the position of Union negotiators by
granting third parties a benefit for which other WTO members could arguably extract an
additional benefit: contrary to its normal jurisprudence with regard to international treaty
law, the Court links reciprocity and direct effect.54
Two exceptions to the Court’s refusal to grant direct effect should be mentioned for the
sake of completeness: if a Union act expresses the Union’s intention to implement a
particular WTO obligation (‘Nakajima exception’)55 or if the Union act in question refers to
specific provisions of a WTO agreement (‘Fediol exception’),56 the Court will review the
legality of a Union legislative act or other measure against the benchmark of the WTO
Agreement referred to in the Union act. However, as it is in the hands of the Union
legislator whether it wants that exposure to additional legal control by the Union courts,
those exceptions have proven to be of limited practical relevance.57
The ECJ has also rejected giving direct effect to WTO rules as concretized by adopted WTO
Panel and Appellate Body Reports,58 even after the ‘reasonable period of time’ pursuant to
DSU Articles 21.3, 22.2 had expired.59 The same applies to the DSB decisions.60 In the
absence of judicial adaptation, it is up to the Union legislators to (p. 41) change EU laws,
when and if the DSB accepts report by a Panel or the Appellate Body that views Union law
as being not compatible with its obligations under the WTO Agreement.61

3. Japan
The Japanese Constitution provides that treaties and established international law should
be given due respect.62 The relevant constitutional provision has been interpreted to signify
the supremacy of a treaty or customary international law.63 Treaties and customary
international law should, therefore, prevail over contrary domestic laws.64 The GATT
enjoyed treaty status in the Japanese legal system because it was signed by the Cabinet as a
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treaty and approved by the Diet. The WTO Agreement enjoys treaty status for the same
reason. When a conflict arises between a provision in a WTO agreement and a provision of
domestic law, the WTO provision should be interpreted as supreme.65 What is doubtful,
however, is whether the WTO agreements have direct effect in the Japanese legal order.66
In the Kyoto Necktie case,67 the issue of direct effect of the GATT arose in connection with
the 1976 Raw Silk Price Stabilization Law, which established a price-stabilization scheme
for domestically produced raw silk.
To effectively operate this price-stabilization programme, it was necessary also to restrict
the import of raw silk because the programme would be disrupted if raw silk from abroad
were allowed to come in freely when the domestic price was low. Thus, the law was
amended to designate a government entity, the Silk Business Agency, as the sole importer of
raw silk in Japan. This programme was designed to protect domestic raw silk producers,
and the price of raw silk in Japan soared to about twice the world price.
But although raw silk imports were restricted, silk fabric imports were not. As a result,
European manufacturers purchased raw silk in China and South Korea, the two major
producing countries, and produced silk ties for sale in Japan at low prices.
Japanese fabric producers challenged the Raw Silk Price Stabilization Law under GATT
Article XVII:1(a), which stipulates that each contracting party agrees that a state-trading
agency under its control should operate its transactions on the basis of (p. 42) commercial
considerations only in terms of price, quality, and availability. GATT Article II:4 also
stipulates that, whenever a tariff concession under the GATT has been made for a
commodity that is an object of state trading, a contracting party shall not sell the
commodity in the domestic market at a price above the actual import price plus the
applicable tariff.
The Japanese fabric producers argued that the Silk Business Agency was a state-trading
agency, and since the agency was not allowed to sell imported raw silk in the domestic
market below the stabilization price, the sales policy envisaged in the legislation violated
GATT Articles II and XVII.
The Kyoto District Court rejected this argument and gave the following reasons for
upholding the validity of the legislation:
The exclusive importership and the price stabilization system under consideration…
are designed to protect the business of raw silk producers from the pressure of
imports for a while, and this has the same substance as the emergency measure
permitted under article XIX of the GATT. Even though it is reasonable to state that,
judging from the nature of such an emergency measure, there should be a limit to
the duration of it, such a limit should not be regarded as absolute. Since this
duration should be decided in relation to the duration of the pressure of imports,
article 12-13-2 of the law providing for enforcing the exclusive importer
arrangement for a while cannot be regarded as unreasonable.
Regarding the effectiveness of GATT Articles in relation to domestic laws, the Court stated:
A violation of a provision of GATT pressures the country in default to rectify the
violation by being confronted with a request from another member country for
consultation and possible retaliatory measures. However, it cannot be interpreted to
have more effect than this. Therefore, it cannot be held that the legislation in
question is contrary to the GATT and null and void.
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Thus, the Kyoto District Court denied the direct effect of the GATT in Japanese law and
refused to apply the established principle of Japanese constitutional law that treaties may
override statutes, even those enacted later in time. The plaintiffs appealed this judgment to
both the Osaka High Court68 and the Supreme Court,69 but in both instances the appeal
was summarily dismissed. The Supreme Court simply approved the reasoning of the lower
court.70
The validity of the Court’s holding on the relationship between the GATT and a domestic
regulation is rather dubious. The Court held that the import restriction in question would be
held lawful since the same kind of measure would be allowed under GATT Article XIX.
However, Article XIX requires that a country invoking a safeguard measure find ‘serious
injury’ caused by an increase in imports. In this case, however, not only was ‘serious injury’
not found, but there was no procedure in the law to find such an injury.
(p. 43) Moreover, the Court seems to imply that the fact that a domestic law is contrary to a
provision of the GATT will not affect the validity of the law in Japan, although it may trigger
a request for consultation or even retaliation by another GATT member country. This view
seems to ignore the relevant provision of the Constitution, which provides that a treaty and
established rules in international law should be accorded due respect, as well as the
established legal interpretation in Japan that a treaty overrides a contrary domestic law
regardless of the order in which the treaty and the domestic law were enacted.71
Nevertheless, the decision of the Kyoto District Court in the Chinese Silk case is remarkably
consistent with similar cases interpreting the GATT in the European Union and the United
States. In Japan, in spite of the Constitution, which gives primacy to international law, WTO
law will not be accorded direct effect, and, in the event of conflict with domestic law, the
domestic law will prevail.

4. The United States
4.1 Overview of US law
A treaty binding the United States under international law will typically be called either a
‘treaty’ or an ‘executive agreement’ pursuant to US law.72 For the purposes of US
constitutional law, a ‘treaty’ is ratified by the President after receiving the advice and
consent of two-thirds of the members of the US Senate.73 The President alone, in contrast,
can conclude an executive agreement.74 In the context of trade agreements, this executive
agreement power normally stems from an authorization by Congress, either granted before
negotiations or granted after having taking note of the negotiation results.75 The President
also has ‘inherent power’ of uncertain scope to enter into executive agreements.76 The
power to conclude executive agreements is not explicit in the US Constitution, but has
developed in state practice and has received approval by the US Supreme Court.77 The
choice of when to use the treaty power or when to use the executive agreement power is
unclear under present constitutional doctrine.78 In practice, the President makes the
choice, but this is often the subject of controversy.79
(p. 44) In the United States, trade agreements are virtually always treated as executive
agreements, and, after the conclusion of the Uruguay Round, the President chose to treat
the WTO Agreement as an executive agreement. Congress had authorized the negotiation
and approval process in advance under a procedure known as ‘fast track’. Under the fasttrack process, Congress approved legislation authorizing the President to enter into trade
negotiations and agreed to consider the necessary implementing legislation under a special
legislative process.80 The process was as follows. First, the bill implementing the executive
agreement could not be amended once it was introduced. Second, the appropriate
legislative committees and Congress had to vote on the bill within a certain period. Third,
the bill would be voted ‘up’ or ‘down’ by each House of Congress. The Uruguay Round
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results were approved, pursuant to this process, through the approval of the Uruguay
Round Agreements Act (URAA) in December 1994.81
The function of the US ‘fast-track’ procedure for international trade agreements is not only
to facilitate Congressional review and approval, but also to reassure negotiating partners
that any trade agreement they negotiate with the United States will not be subjected to
Congressional amendments that would necessitate the relaunch of the complex (and often
multilateral) negotiation process. Fast-track authority, most recently called ‘trade promotion
authority’, is therefore essential for the President to even engage in serious trade
negotiations.

4.2 The relationship between WTO law and US law
Do the WTO agreements have direct effect in the domestic legal order of the United States?
US constitutional practice recognizes a distinction between self-executing and non-selfexecuting international agreements. Both treaties and executive agreements can be selfexecuting,82 in which case, they have direct effect as part of US domestic law because of
the constitutional provision that ‘treaties’, together with the Constitution and US laws, shall
be ‘the Supreme Law of the land’.83
Whether a particular treaty is self-executing is a matter of considering the terms in
question. If the terms of a treaty give it direct effect, the treaty is self-executing. If the
terms indicate that further legislation is needed for direct effect, the treaty is non-selfexecuting.84 In addition, some provisions of a treaty may be self-executing, while other
provisions are non-self-executing. In US law, multilateral trade agreements such as the
GATT have never been held to be self-executing, and leading scholars agree that the GATT
is a non-self-executing agreement.85
(p. 45) In the URAA, Congress settled the question of direct effect: section 102 of the Act
provides that ‘no provision of any of the Uruguay Round Agreements, nor the application of
any such provision to any person or circumstance, that is inconsistent with any law of the
United States shall have effect’.86 This provision means that the WTO agreements have no
direct effect in the US legal order.
This provision also means that decisions rendered by WTO dispute settlement Panels and
the Appellate Body have no direct effect on US law. The URAA thus confirmed the status
quo ante. In Footwear Distributors and Retailers of America v United States,87 the US Court
of International Trade refused to give direct effect to a GATT Panel decision: ‘However
cogent the reasoning of the GATT panels…, it cannot and therefore does not lead to the
precise domestic, judicial relief for which the plaintiff prays’.88 The US Court of
International Trade has also concluded that WTO dispute settlement reports have no
binding effect on a US court.89
Because neither the WTO agreements nor dispute settlement decisions can directly affect
existing US law, it follows that laws passed by Congress after the WTO Agreement and the
URAA will be given full effect in domestic law and US courts, even if there is a conflict
between such laws and a WTO agreement. US courts have noted that an unambiguous US
law prevails over international law in the event of a conflict between the two.90 However,
US courts will not lightly come to such a conclusion, as they subscribe to the view that,
‘absent express language to the contrary, a statute should not be interpreted to conflict with
international obligations’.91
With regard to US state law, the URAA similarly provides that:
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No State law, or the application of such a State law, may be declared invalid as to
any person or circumstance on the ground that the provision or application is
inconsistent with any of the Uruguay Round Agreements, except in an action
brought by the United States for the purpose of declaring such law or application
invalid.92
Thus, while under US constitutional law even an executive agreement based solely upon the
President’s foreign affairs power prevails over inconsistent state law, a US official or court
can declare state law that conflicts with the United States’ WTO obligations invalid, if the
federal government has brought an action.93
The United States has thus adopted a dualistic approach to the WTO Agreement. From the
US constitutional perspective, the WTO Agreement is an executive (p. 46) agreement and
constitutes a binding international obligation of the United States. It is not directly
effective, however, in the domestic legal order. Its implementation depends upon its
transformation by the US Congress into domestic law. No private claimant may assert any
cause of action or defence directly under any of the WTO agreements before a US
tribunal.94 Thus, in the United States, the legal issues arising under the WTO agreements
will be decided under US legislation, both federal and state, regardless of whether the
result is consistent with international law. It is the responsibility of Congress and the
President to ensure conformity between US and WTO law.

5. Conclusion
As the foregoing suggests, the European Union and United States, for very different
reasons, have a complex relationship between their domestic legal systems and WTO law.
Neither of them recognizes the direct effect of the WTO agreements or decisions of the
WTO Dispute Settlement Body (DSB). Both require the implementation of WTO norms in
their domestic legal orders as a necessary condition for giving internal validity to their
internationally legally binding WTO obligations.
In the case of the European Union, this is all the more striking: generally speaking—that is,
with the most notable exception being the WTO Agreement—the European Court of Justice
allows individuals to invoke provisions of international agreements, even if this is not
reciprocated by the other contracting party.95 Time and again, this has resulted in
‘ordinary’ laws being declared invalid, due to the well-established hierarchical positioning
of international agreements in the EU legal order below the constitutional (TFEU and TEU)
but above the ordinary law sphere.96
Japan provides another example of the difficulty many WTO members have in reconciling
their principled position that international treaties take precedence over domestic laws
from the day of their enactment or approval97 with the real world where, as we have
learned from the Appellate Body, people ‘live, work, and die’ and states do not want the
Appellate Body to limit their foreign economic policy more than it already does. The cases
of the United States, Japan, and the EU show that WTO norms will only be applied by
domestic courts after internal implementation and that direct effect of DSB decisions in the
domestic legal orders of WTO members is—to the best of our knowledge without exception
—not recognized.
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