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(p. 1585) 1969 Vienna Convention
Article 70
Consequences of the termination of a treaty
1. Unless the treaty otherwise provides or the parties otherwise agree, the
termination of a treaty under its provisions or in accordance with the present
Convention:
(a) releases the parties from any obligation further to perform the
treaty;
(b) does not affect any right, obligation or legal situation of the parties
created through the execution of the treaty prior to its termination.
2. If a State denounces or withdraws from a multilateral treaty, paragraph 1
applies in the relations between that State and each of the other parties to
the treaty from the date when such denunciation or withdrawal takes effect.
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A. General presentation of the Article
Object and purpose
1. Article 70 aims to determine the consequences of the termination of a treaty, whatever
the causes and content of the treaty. The term ‘consequence’ is here used as a synonym of
‘effect’; it constitutes the perfect counterpart to the term ‘cause’, which is frequently used
in domestic law to qualify the motive justifying the end of a contract. As for the term
‘termination’, the Convention uses it to cover all cases where a treaty comes to an end.
This, in any case, is its meaning in the heading of Section 5 of Part V of the Convention,
which sets out a series of possible causes for terminating or suspending a treaty. Article 70
necessarily refers to causes thus defined and cannot include any extra cause for, according
to Article 42(2) of the Convention, ‘[t]he termination of a treaty…may take place only as a
result of the application of the provisions of the treaty or of the present Convention’.1 The
phrase specifying ‘under its provisions or in accordance with the present Convention’ in the
first sentence of Article 70(1) merely confirms this requirement.
2. The purpose of Article 70 therefore seems clearly circumscribed by the interpretation of
the terms of its title. However, there is one cause of termination that Article 70 does not
cover: the emergence of a new peremptory norm (Art. 64). The latter is indeed mentioned in
the list of causes in Section 3 of Part V, and the consequence of its existence is the fact that
the treaty ‘terminates’. However, its effects are foreseen in Article 71(2) (‘In the case of a
treaty which becomes void and terminates…’). The content of the latter Article moreover
displays an undoubted kinship with Article 70. The Article devoted to the consequences of
termination (Art. 70) is therefore flanked by two Articles devoted to the consequences of
invalidity (Arts 69 and 71), for in reality, Article 71 deals, on the one hand, with a lack of
validity ab initio and, on the other hand, with an acquired lack of validity leading to the end
of the treaty. The two aspects have been grouped together because they both result from
the effects of peremptory norms in international law, that are in conflict with a treaty.
However, there was a time, during the travaux of the ILC, when the possibility was raised of
dealing with the second aspect in the context of an Article devoted to the ‘legal
consequences of the termination of a treaty’,2 an option that could have enabled grouping
(p. 1587) together the current Article 70 and the current Article 71(2). The choice
ultimately made manifests a certain awkwardness regarding the exact nature of the
phenomenon envisaged in Article 64. Placing it in Section 3 rather than in Section 2 of Part
V was tantamount to defining it more as a situation of termination than a situation of
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invalidity, but dealing with its consequences in a specific Article instead of in Article 70
amounted to mixing the two aspects up once again. In our opinion, this remorse was
judicious and should even have gone further, for invalidity and termination remain two
distinct notions. The first sanctions the (initial or acquired) lack of validity of an act, whilst
the second fixes the limit ratione temporis of the opposability of an act. In the first case, the
act is reputed never to have had legal force, whilst in the second, this force is not brought
into question but only limited in time. We can therefore consider that Article 70 should be
reserved to termination alone, while Article 71(2) corresponds more closely to the
acquisition of a lack of validity. The particularity of this type of invalidity, the motive of
which appears a posteriori, implies indeed that it is necessary strongly to attenuate the
usual effects of invalidity, to the point that the latter become quite comparable to those of
termination. However, the analogy remains relative, for we cannot account for the
exception of Article 71(2)(b) in fine in the context of termination.3
3. Other Articles in the Vienna Convention should also be taken into consideration to
determine the object of Article 70. Several general clauses in Section 1 of Part V, other than
Article 42(2) already mentioned, are particularly significant. Article 43, first of all, aims at
ensuring the continuation of obligations contained in the treaty when a State is moreover
subject to them under other norms from international law. It is true that this transversal
clause, relevant for the consequences of invalidity as well as those of termination or
suspension, avoids repetition.4 It is nevertheless appropriate to bear the clause constantly
in mind when examining the consequences of the termination of a treaty, notably in the case
of denunciation of or withdrawal from codification conventions. The situation also arises
whereby certain denunciation clauses suggest a continuation of obligations independently
of the fate of the convention or agreement.5 Article 44, on the other hand, sets out the
principle of the inseparability of the clauses of a treaty, notably for the purpose of
termination, all the while allowing exceptions whereby certain clauses may be considered
as separable from the rest of the treaty. The partial termination of a treaty is therefore, in
theory, possible, in accordance with either Article 60 of the Convention (termination as a
consequence of breach) or the third paragraph of Article 44. An attentive reading of Article
60 makes it possible to conclude that inseparability (p. 1588) relates only to suspension and
not termination; the only ambiguity concerns multilateral treaties, but we will see that this
is not really a problem of separability ‘of the provisions of a treaty’, in other words, its
content, but rather the separability of the convention or agreement itself.6 As for Article 44,
paragraph 3 authorizes the termination of certain clauses of a treaty only if (a) they are
separable with regard to their application, (b) they do not condition the acceptance of the
whole of the treaty, and (c) application of the remaining clauses is not ‘unjust’ (sic). It is
possible to identify the effects of this paragraph with those of the clauses in Article 70
foreseeing exceptions to the cessation of the effects of the terminated treaty.7 The joint
reading of Articles 44(3) and 70(2) should thus allow uncertainty about the effects of
separability in the context of termination to be quelled by shifting questioning to the
problem of the consequences of termination. However, this interpretation seems to be
extremely debatable, as the continuation of certain obligations under Article 70 arises from
justifications entirely different from those that can be put forward for dividing up a treaty
and the effects are not necessarily identical. We will therefore examine this issue in greater
detail later in this commentary.8
4. Finally, a considerable share of problems in the law of treaties has been excluded from
the field of application of the Convention by Part VI. According to Part VI, the provisions of
the Convention do not prejudge questions that may arise ‘in regard to a treaty from a
succession of States or from the international responsibility of a State or from the outbreak
of hostilities between States’ (Art. 73) and are ‘without prejudice to any obligation in
relation to a treaty which may arise for an aggressor State in consequence of measures
taken in conformity with the Charter of the United Nations with reference to that State's
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aggression’ (Art. 75). Several classic issues concerning the termination of treaties are thus
left unresolved.9 The first issue, that of State succession, allows envisaging the
disappearance of one of the parties to a treaty as a cause of the latter's termination, subject
to an automatic succession in respect of the treaties or certain treaties. The ILC considered
that it was not possible to deal with this issue unless the topic of State succession was
codified.10 The second issue is that of the effects of war on treaties, seemingly ruled out by
a supposed specificity of law during wartime as opposed to law during peacetime in the
area of treaties.11 The third issue relates to an act of aggression attributable to a State,
which would justify the United Nations Security Council imposing the termination of certain
treaties while acting within the scope of Chapter VII of the Charter12—but we know that
this situation has never yet arisen. On top of these exclusions, it may also be fitting to add
certain customary law rules on termination, if indeed the Vienna Convention allows them to
subsist. Obsolescence, abrogative custom, the execution of the treaty, and renunciation are
thus apparently causes of termination that can still be envisaged.13
(p. 1589) 5. In fact, it may well be that none of the cases mentioned supra may have any
implications for the consequences of termination, since they only relate to potential extra
causes of termination. It even seems that rules contained in Article 70, insofar as they set
up a uniform regime for the consequences of termination, may well apply in all cases,
whether or not the causes are included in the Vienna Convention on the Law of Treaties.
This obviously would be an extension by analogy of their scope of application, and not an
effect of the Vienna Convention itself.14

Principles
6. As in the case of many other provisions in the Convention, rules relating to the
consequences of termination are suppletory; an application of the lex specialis principle is
evident here. It is common for treaties to include denunciation clauses, notably for setting
out time limits for giving notification. Certain treaties furthermore foresee the extension of
certain effects of the treaty beyond the date at which it ends for the denouncing party. The
ILC travaux cite the example of Article XIX of the Convention on the Liability of Operators
of Nuclear Ships of 25 May 1962, according to which responsibility for a nuclear incident
will continue for a certain time after the termination of the Convention for ships the
operation of which was licensed while the Convention was in force.15 The denunciation
provision of the Geneva Conventions (Art. 63/62/142/158) also illustrates this case; it
specifies that if the denouncing party is a State involved in a conflict, the denunciation
‘shall not take effect until peace has been concluded, and until after operations connected
with release and repatriation of the persons protected by the present Convention have been
terminated’. Moreover, the situation may arise where denunciation of a treaty produces
effects on other treaties on the strength of convention provisions included in the latter.
Article 15 of the European Convention on the Suppression of Terrorism thus provides that
‘[t]his Convention ceases to have effect in respect of any Contracting State which
withdraws from or ceases to be a member of the Council of Europe…’. Conversely, the
denunciation of a basic treaty can bring consequences upon a group of related treaties,
such as additional protocols,16 or a body of complementary agreements.17 Provisions of the
Vienna Convention do not limit the autonomy of the will of parties in this domain.
7. Rules relating to the consequences of termination are based on the principle of nonretroactivity.18 In this way, they differ from those relating to the consequences of invalidity,
which relies on the opposing principle. This is justified by the general idea that invalidity
operates ex tunc, whereas termination operates ex nunc. 19 However, retroactivity (p. 1590)
is a more complex principle to apply as it necessitates a reconstruction of the past and a
setting-up of arrangements for numerous exceptions to take into account acts carried out in
good faith. As non-retroactivity allows these difficulties to be eluded, a certain sense of selfevidence dominated the body of travaux on the topic.20 Therefore, from 1963 onwards, the
ILC considered, in its commentary on the draft Article corresponding to current Article 70,
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that the consequences of termination did not ‘pose any particular problem’.21 The content
of Article 70 apparently is essentially the fruit of simplicity and common sense.22 We
however posit that problems in inter-temporal law are equally significant when nonretroactivity is the principle followed, insofar as it is not necessarily easy to distinguish
which legal situations derive from before or after the event precisely situated in time that
constitutes the termination of the treaty (infra Section B). In addition, the desire to produce
a rule applicable to all types of treaties is in part hampered by diversity in form and content
(infra Section C). Finally, litigation relating to a terminated treaty raises specific problems
due to the overlapping of provisions on content and provisions on procedure (infra Section
D).

Customary status
8. It is possible to assert that the rules set out by Article 70 have, at the very least,
acquired a customary character due to their codification. The principles were in fact
established from the time of Sir Gerald Fitzmaurice's Second Report,23 and while the terms
subsequently evolved, it was above all with the aim of achieving greater precision. The draft
Articles on the consequences of invalidity and termination formulated by Sir Humphrey
Waldock in 1963 have therefore been progressively improved and restructured, following
commentaries made by States and then the Drafting Committee.24 The draft Article adopted
by the ILC 1966 has not subsequently undergone any substantial modification. During the
Vienna Conference, only the French version evolved on a minor point, in such a way as to
make it conform more closely to the original in English.25 The only amendment submitted
was not maintained during the second session.26 Only several criticisms with regard to the
imprecision of sub-paragraphs (a) and (b) in paragraph 1 were expressed by certain
delegates, without calling into question the general approach and without having any
consequences during voting time.27 Article 70 was (p. 1591) therefore adopted unanimously
during a plenary session.28 Following the procedure, the opinio juris thus appeared
sufficiently widespread for an ensuing custom to almost entirely crystallize.
9. As far as the situation preceding the ILC travaux is concerned, the existence of a custom
is cause for greater debate. On the one hand, practice seems to have been extremely
limited.29 On the other hand, while the principle of non-retroactivity was accepted in broad
terms, its technical implementation gave rise to doubts and confusion that only codification
was able to resolve. The apparent self-evidence or supposed logic of the solution, noted on
many occasions, would doubtless today act as an argument to resolve contentions regarding
treaties terminated before the Vienna Convention came into force—and this despite the
non-retroactive character of the latter (Art. 4). This probably explains the assertion made in
no uncertain terms by the arbitration tribunal convened for the Rainbow Warrior case,
according to which:
certain specific provisions of customary law in the Vienna Convention are relevant
in this case, such as Article 60, which gives a precise definition of the concept of a
material breach of a treaty, and Article 70, which deals with the legal consequences
of the expiry of a treaty.30
10. Moreover, the content of Article 70 can be presented as flowing from a general
principle of law, that of legal security, existing in all systems of domestic law and
transposable to the international legal order. The necessary work of adapting this notion to
the law of treaties was accomplished by the drafters of the Vienna Convention, and led to
the establishment of non-retroactivity as a principle for Articles 4, 28, and 70. Legal
security can thus appear as a foundation independent of rules expounded in those Articles,
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a fact that may notably allow extending the scope of Article 70 to the consequences of
terminations of treaties for causes not envisaged by the Convention.31

B. Problems in inter-temporal law
11. The rule developed in sub-paragraphs (a) and (b) of Article 70(1) aims at resolving
problems in inter-temporal law triggered by the end of a convention relationship. It seems
that the formulation settled on results from the fusion and evolution of two theories: that of
the distinction between executory stipulations and executed stipulations, on the one hand,
and that of acquired rights, on the other hand. Indeed, Sir Gerald Fitzmaurice took the
opportunity to link the two by presenting both as ‘general principles’ guiding the
consequences of the termination of a treaty.32 To provide further explanations, each of these
theories will here be presented in turn.

(p. 1592) Distinction between executory stipulations and executed
stipulations
12. The distinction between executory stipulations and executed stipulations is at the heart
of the work carried out by the Special Rapporteur Sir Gerald Fitzmaurice on the topic of the
consequences of termination. It appears to stem directly from an earlier distinction between
executed treaties and executory treaties, notably highlighted by Arnold McNair in his
lecture at the Hague Academy of International Law in 1928. Lord McNair gave the
following explanation to define an executed treaty:
When a treaty tending to create or transfer rights relating to property or personal
status has been applied, or when a treaty tending to recognise the existence of such
rights has duly come into force, it is considered as ‘executed’; that is, it has
established or recognised a permanent state of affairs; its object has been achieved
and no future breakdown in the relationships between contracting parties can have
the result of undoing what it has done.33
As for executory treaties, these are ‘those that create an obligation to act or to refrain from
acting, on an ongoing and permanent basis’.34 The distinction was then sharpened by
Fitzmaurice who applied these adjectives to obligations imposed by treaties and for ‘all
corresponding rights, faculties and benefits’.35 Recourse to the term ‘stipulation’ allows
breaking down the content of the treaty into a series of complex rights/faculties/obligations
that belong to either the ‘executed’ or the ‘executory’ category. Executed stipulations
continue to produce effects; executory stipulations cease to produce effects upon
termination.
13. In fact, the adjectives ‘executed’ and ‘executory’ remain approximate, which is no
doubt why they were abandoned in the version adopted by the ILC in 1963. Indeed, in
treaty stipulations, there are both obligations the execution of which is limited to specific
moments in time—instantaneous obligations—and obligations the execution of which
extends over a long-term period—continuous obligations.36 For instantaneous obligations,
termination can only put an end to an obligation to execute if the whole execution must take
place at a date following the end of the treaty. For continuous obligations, termination can
only produce an effect for the part that remains to be executed after the date marking the
end of the treaty. However, termination does not in any way affect any instantaneous
obligations entirely or partially executed or which should have been executed by this date,
nor does it affect the continuous obligations already executed or which should have been
executed by this date. It is in this way that one should understand a more precise formula,
used in another context by Sir Gerald Fitzmaurice, who stated that ‘the termination of a
treaty…can only affect the continuing obligations, and cannot per (p. 1593) se…undo or
reverse anything effected by any clause of an executed character in the treaty’.37
Nevertheless, the wording in the Vienna Convention is also somewhat confused, as the
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‘obligation further to perform the treaty’ from which paragraph 1(a) of Article 70 releases
the parties upon termination corresponds more exactly to the end of the obligation to
execute that should be executed following the date when the treaty terminates. Otherwise,
the obligation to execute the provision is still present, for the treaty has not lost its
validity.38 It may therefore be preferable to refer to the notions of facts and situations that
belong to the past or have been accomplished (facta praeterita), facts that are ongoing
(facta pendentia), and facts that are yet to come (facta futura).39 The rule in Article 70(1)
thus appears as a combination of a principle of non-retroactivity and a principle of
immediate effect. On the one hand, non-retroactivity, present in sub-paragraph (b), targets
everything that belongs to the past—for instantaneous obligations—or has been already
accomplished—for continuous obligations. Immediate effect that ends the obligation to
execute, present in sub-paragraph (a), targets everything that is ongoing—for continuous
obligations—or to come—for both continuous as well as for instantaneous obligations.
14. Illustrations of executed stipulations were provided by Sir Gerald Fitzmaurice himself.
According to Fitzmaurice, a payment that has been made in conformity with a treaty does
not become reimbursable; a contention settled by a treaty cannot be re-opened; a border
limit cannot be questioned anew; the cession of a territory cannot be cancelled out.40
Strictly speaking, the last two examples are debatable, for it is perfectly possible to imagine
a situation whereby a territorial treaty is terminated by a new territorial agreement
established by the same parties which modifies an established border and proceeds to a
new cession or retrocession of territory. It is difficult to analyse territorial obligations in any
way other than as continuous obligations.41 As a result, only the part preceding the
termination is ‘executed’, whereas the part following the termination is merely ‘executory’.
The obligation can nevertheless persist beyond the termination, but independently of the
treaty, due to rules of customary international law that stabilize the territorial divisions
effected: rules dealing with territorial title, the principle of effectiveness, the principle of uti
possidetis. 42 This was precisely the position of the International (p. 1594) Court of Justice
(ICJ) in the Territorial Dispute (Libya v Chad ).43 On the other hand, the payment of a sum of
money constitutes a typical example of instantaneous obligation; it therefore corresponds
entirely with the notion of executed stipulation.
15. The case of the Rainbow Warrior, in the developments relating to the two French
agents in Hao Atoll, provides an example of termination in respect of a continuous
obligation. According to the terms of the agreement of 9 July 1986 between France and
New Zealand, Major Mafart and Captain Prieur were to stay on the island for a period of
three years starting from the date of their transfer. This transfer took place on 22 July 1986,
a date marking the beginning of an obligation which, according to the arbitration tribunal,
could not be suspended; the obligation was therefore to terminate on 22 July 1989, and
along with it, the treaty itself. The contention concerned the anticipated return of the two
agents to France. This therefore emerged as a relatively simple case where the obligation,
while continuous in nature, was limited in time with a set beginning and end, and the end of
the obligation corresponded to the end of the treaty's lifetime. The Tribunal made its
pronouncement after 22 July 1989, the date on which the treaty terminated. Despite the
termination, and in conformity with Article 70(1)(b) of the Vienna Convention, it ruled that
‘France continues to be liable for the breaches which occurred before 22 July 1989’.44 The
tribunal furthermore established, on this occasion, a link between the notion of continuous
obligation in the context of the law of treaties and that of continuous violation in the context
of the law of responsibility.45
16. Other than these examples, it is possible to use the denunciation clauses of certain
treaties to define the effects of Article 70, although the latter is suppletory. For this to
occur, such clauses must be sufficiently clearly attached to the Article and provide
complementary and non-derogatory elements. In this regard, Article 317(2) of the United
Nations Convention on the Law of the Sea is particularly interesting, as this convention
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creates an international organization and foresees legal relationships with private persons.
According to the Article:
A State shall not be discharged by reason of the denunciation from the financial and
contractual obligations which accrued while it was a Party to this Convention, nor
shall the denunciation affect any right, obligation or legal situation of that State
created through the execution of this Convention prior to its termination for that
State.
Far from providing a waiver, the first part of the clause appears more like an explanation
and an adaptation of the second part which echoes the rule set out by the Vienna
Convention. It is common to find similar clauses covering financial and contractual
aspects.46
(p. 1595) 17. This being the case, in complex situations, new negotiations and technical
agreements may prove necessary to determine in detail the consequences of a treaty's
termination. Hence, following the denunciation by Switzerland of the 1878 Monetary
Convention constituting the Latin Monetary Union—a denunciation that led to the
dissolution of the latter—Belgium, France, Greece, Italy, and Switzerland adopted a
monetary convention in 1885 to deal with unresolved questions (currency stock and
monetary surpluses).47 The conclusion of agreements could even emerge as a legal
obligation, resulting from the principles of legal security and good faith. This, in any case,
was the opinion officially supported by France during the 1885 Conference.48 It seems that
Sir Gerald Fitzmaurice also bore this in mind in one of his reports,49 although this idea did
not subsequently appear in the various draft Articles that the ILC elaborated. Certain
withdrawal clauses foresee an obligation to act in this manner when the withdrawal from an
international organization threatens to raise significant technical problems.50
18. It is clear that the phenomenon analysed here bears no relationship to the separability
of the treaty,51 for this is a case where certain obligations included in the treaty rather than
part of the treaty are perpetuated as a legal agreement. It is perfectly possible for the
treaty as a whole to terminate without having any effect on executed stipulations—this,
moreover, is the function of Article 70(1). In addition, for continuous obligations, those
Articles that should be executed before termination and that must no longer be executed
afterwards are one and the same. It is therefore not possible to explain the fact that these
clauses have until then generated legal rights, obligations, and situations by using the
notion of the separability of a treaty, as it would otherwise be necessary to conclude that
they must continue to generate rights, obligations, and situations—a flagrant contradiction
of Article 70(1). However, it can theoretically be envisaged that part of a treaty persists in a
situation such as that described in Article 44(3).

Acquired rights
19. The expression ‘acquired rights’ does not appear as such in the Convention, but was
present in the draft of the clause proposed by Sir Humphrey Waldock in 1963. At that time,
the equivalent of Article 70(1)(b) provided that termination ‘shall not affect the validity of
any act performed or any right acquired under the provisions of the treaty prior to its
termination’ (draft Art. 28(1)(b)). The wording was not retained by the Drafting Committee
which, amongst other modifications, substituted ‘acquired rights’ with the term
‘situation’ (‘resulting from the application of the treaty’),52 to which would subsequently be
added the adjective ‘legal’. It seems that the cause may have been a debate relating to the
establishment of such rights, as the 1963 commentary mentions ‘different opinions’ on this
issue. As no answer was arrived at on this ‘theoretical point’, the ILC considered that (p.
1596) the clauses of the Article simply followed ‘logically from the legal act of the
termination of the treaty’.53 It is no doubt possible to state that obligations persist in the
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application of convention norms, even though the treaty as a legal act may have terminated.
This explains why the formerly constituted rights of parties remain perfectly valid.
20. The evolution of vocabulary in the draft, presented as almost harmless, nevertheless
has an extremely significant consequence: it pushes aside the most delicate point, that of
the rights of third parties. Although the issue had been foreseen by Sir Gerald
Fitzmaurice,54 it was deliberately cast aside as the final draft only mentions the legal rights,
obligations, or situations of ‘the parties’. The 1966 Commentary from the ILC furthermore
underlines that the clause ‘is not in any way concerned with the question of the “vested
interests” of individuals’.55 Nevertheless, pushing aside the problem does not necessarily
mean denying the existence of such rights. Instead, the difficulty comes from the fact that
the relevance of the theory of acquired rights when envisaging the effects of a treaty on the
rights of individuals remains subject to discussion.56
21. The protection of goods possessed by foreigners has long appeared as the example par
excellence, or even the sole example, of acquired rights.57 The Permanent Court of
International Justice (PCIJ) was called on to deal with this issue on several occasions and
notably stated the existence of a ‘principle of respect for acquired rights’ in general
international law.58 The question has been raised whether the specific context of State
succession does not define and limit the scope of the dicta of the PCIJ on the subject.59
However, it has been pointed out that in former decisions, the US Supreme Court did not
hesitate to mention acquired rights in a different context. In the 1817 case Chirac v Chirac,
the Opinion of the Court delivered by Judge Marshall stated generally that ‘[i]f a treaty or
any other law has performed its office by giving a right, the expiration of the treaty or law
cannot extinguish that right’ (relating to the Franco-American Accord of 30 September
1800).60 In the 1823 case Society for the Propagation of the Gospel v New Haven where the
issue of the termination of the 1783 Treaty of Peace between Great Britain and the United
States as a result of war was discussed, the Opinion delivered by Judge Washington
specified that ‘[i]f real estate [was] purchased or secured under a treaty, it would be most
mischievous to admit that the extinguishment of the treaty extinguished the right to such
estate’.61 More recently, the ICJ has also referred, albeit implicitly, to acquired rights in its
judgment on The Northern Cameroons of 2 December 1963, in the context of the end of a
trusteeship agreement. It cites ‘property rights’ as an example of rights obtained upon the
basis of a treaty and consolidated before the latter terminates.62 This approach amounts to
presenting, as in some earlier doctrine, property rights thus established as real rights or (p.
1597) jus in rem. 63 However, controversies dating from the decolonization period have
greatly weakened the scope of these precedents. The general evolution of international law
since the codification of the law of treaties seems to be marked by the quest for a new
equilibrium, suggesting that the principle of acquired rights, all the while inspiring certain
practices, does not engender any formally restrictive obligation.64 It can further be said
that the function of a ‘principle’ in a system of law is not necessarily to bring rigid
normative consequences. In this particular case, the principle only seems to urge States to
manage, as far as possible, the consequences of termination in such a way as to protect the
rights of individuals. Today, the two domains particularly affected are international
investment law and international human rights.
22. Contemporary law on foreign investments has reconstructed, on a conventional rather
than a customary basis, a regime that is highly favourable for foreign investors. The
termination of a bilateral investment convention may therefore raise problems for the
continuation of rights granted in analogous terms.65 Short of a response provided by the
Vienna Convention, analysis of practice can offer several elements contributing to an
answer. One can observe that these conventions often contain clauses aiming to soften the
consequences of termination, rather than to confirm the existence of acquired rights. In this
way, the model used by the United States for its network of bilateral investment
conventions provides that investments constituted before the denunciation will benefit from
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protection ‘[f]or ten years from the date of termination’.66 The same applies for other
convention networks, with variable durations generally ranging from five to 20 years. This
carry-over effect, also qualified as a ‘remanence effect’,67 pleads in favour of an orthodox
interpretation of such agreements, excluding the doctrine of acquired rights under the
treaty. The prolongation of favourable effects for the investors relies on conventional
practice and derives from the drafting of specific clauses. It goes without saying that
customary rules may also prolong certain obligations, notably in the domain of
expropriation, but this would be to move out of the area of the law of treaties—even if the
investment in question was made at the time when the treaty was in force and/or was
placed for a certain time under its protection.
23. The theory of acquired rights has furthermore inspired certain international organs
dealing with the protection of human rights in recent times. The latter have had the
tendency to describe State obligations corresponding to recognized rights for (p. 1598)
individuals as ‘objective obligations’, which notably allows them to interpret the law of
treaties in a way that favours the inseparability and permanence of the said obligations.
Therefore, in favour of inseparability, the Inter-American Court of Human Rights
considered, in the cases Ivcher Bronstein and Constitutional Court (Competence), that Peru
could not limit itself to denouncing acceptance of the Court's compulsory jurisdiction
without denouncing the whole of the American Convention68—unlike the situation
regarding acceptance of the compulsory jurisdiction of the ICJ, for example. In favour of
permanence, one of the most daring positions was established by the Human Rights
Committee, in its General Comment no. 26 of 8 December 1997 following the denunciation
of the Covenant by the Democratic People's Republic of Korea on 23 August 1997.69
According to the Committee:
The rights enshrined in the Covenant belong to the people living in the territory of
the State party. The Human Rights Committee has consistently taken the view…that
once the people are accorded the protection of the rights under the Covenant, such
protection devolves with territory and continues to belong to them, notwithstanding
change in government of the State party, including dismemberment in more than
one State or State succession or any subsequent action of the State party designed
to divest them of the rights guaranteed by the Covenant.
The Committee concluded that North Korea could not denounce the Covenant, in the
absence of an explicit clause authorizing it to do so. Here, the rights of individuals appear
close to real rights.
24. Conceiving human rights on an international level as the rights of third parties placed
under an interstate guarantee can be technically helpful.70 It is nevertheless doubtful that
the consequences would be identical to those under the previous theory of acquired rights.
While there undeniably exists a tendency to favour the continuation of rights of individuals,
this tendency, for the moment, remains limited to problems raised by State succession and
the separability of groups of treaties. Thus, denunciations of the optional Protocol to the
International Covenant on Civil and Political Rights by Jamaica, Trinidad and Tobago, and
Guyana, which relied on a denunciation clause, did not raise any objections.71 Individuals
can no longer invoke the protection offered previously. In the same way, the denunciation by
Trinidad and Tobago of the American Convention of Human Rights on 26 May 1998,
uncontested, clearly had the effect of depriving individuals of the rights recognized in this
agreement. This is no doubt counterbalanced by the fact that this State remains bound by
the American Declaration of the Rights and Duties of Man and by protection mechanisms
established within the Organization of (p. 1599) American States (OAS); however, it should
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be pointed out that the continuity of rights is thus only assured selectively, pragmatically,
and partially.72
25. Other categories of third parties are not targeted any further by paragraph 2 of Article
70. The Convention nevertheless offers the starting point for a solution in relation to the
rights and obligations of third States. Taking into consideration the clauses of Section 4 of
Part III of the Vienna Convention (‘Treaties and Third States’), such third States, when they
are subject to rights and obligations, are not in reality considered as genuine third parties
but as parties to a collateral agreement. In this way, it is tempting to apply Article 70 as
such to each of these relationships and to conclude that there is no need to distinguish
between the rights, obligations, and legal situations of parties and those of third States.73
However, in doing so, we would fail to pay attention to the most important legal problem,
that of the consequences of the termination of the main treaty on any collateral agreements
dependent upon it. Two interpretations of this situation can be envisaged. The first consists
in conceiving each collateral agreement as binding a third State to the group of States
parties to the main treaty. As the existence of this group depends on the said treaty, the
termination of the latter would have the effect of terminating all collateral agreements. This
set of collateral agreements would obviously be placed under the safeguarding of
customary international law, in particular when there are territorial treaties or treaties
relating to the internationalized spaces in question. The other interpretation consists in
considering the cluster constituted by the main treaty and various collateral agreements as
a multilateral convention construction. In this case, the effects of the termination of the
‘main’ legal relationship would be far more uncertain, for they would depend on the content
of the convention provisions.74 Therefore, ‘third parties’ would no longer be able to demand
the respect of rights corresponding to the continuous obligations of States that cease to be
‘parties’ to the main treaty. In the same way, in cases where only rights have been conferred
to ‘third parties’, all legal relationships would cease to continue if all States withdrew from
the main treaty, as it is they that bear the corresponding duties. However, cases where third
parties bear duties as well as rights, or cases where there is only one State party to the
main treaty, are problematic. It seems conceivable to imagine that in these cases, the whole
convention does not come to an end, but only certain legal relationships within this whole.75

(p. 1600) C. Uniformity of effects and diversity of treaties
Diversity due to the number of parties
26. The second paragraph of Article 70 takes into account the diversity of treaties
resulting from the number of parties, as it is dedicated to multilateral treaties. The category
of ‘plurilateral’ treaties was briefly mentioned during the ILC travaux, without any
particular definition, before disappearing, probably as a result of the difficulty of
distinguishing it from that of multilateral treaties from a purely classificational point of
view.76 It was again the aim of a French amendment proposal during the first session of the
Vienna Conference, calling for usage of an expression equivalent to ‘restricted multilateral
treaty’. This was a matter of creating an exception to the provisions of paragraph 2,
implying the termination of the whole treaty in the case where one of the parties withdraws.
The analysis of this proposal was referred to the second session, during which the
amendment was finally withdrawn.77 Once again, determining the number of parties beyond
which a plurilateral treaty became multilateral was extremely complex. From the time when
it was established that the sole criterion of distinction to be retained in the Convention was
the number of parties, only two categories could be envisaged: bilateral treaties and
multilateral treaties.
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27. Whatever the cause of termination invoked, the bilateral treaty necessarily appears to
require termination for both parties.78 Curiously, the Vienna Convention has not taken the
trouble to specify this, unlike, for example, the draft Convention proposed by Harvard
jurists in 1935.79 However, one can consider that this is an implicit result of the drafting
and structure of Article 70. As the second paragraph deals only with multilateral treaties,
the first paragraph can be interpreted as either having a general application or as dealing
specifically with bilateral treaties. Whatever the case, the legal construction imagined in
the first paragraph functions on the basis of a bilateral treaty situation—and we will see
infra that in fact this is the case of the whole Article. Nevertheless, mention is consistently
made of parties, never of the party to a treaty. The choice of the plural underlines that the
treaty is conceived as a meeting of at least two wills, therefore as a relationship, and not as
a juxtaposition of isolated wills. As a result, a treaty which has no more than a single party
would not be worthy of being considered as a treaty, nor the single party as a party.
28. For multilateral treaties, the principle is apparently reversed: denunciation or
withdrawal does not have the effect of terminating the treaty for all parties. According to
Charles Rousseau, denunciation of a multilateral treaty can be analysed ‘comme un retrait
qui, sans mettre fin au traité lui-même, fait simplement sortir l'Etat dénonçant du régime
juridique établi par le traité, lequel continue de lier les autres signataires’.80 However, this
distinction cannot be conceived as a true opposition, despite the suggestion of the author
who argues that a collective treaty cannot be reduced to a ‘schéma civiliste d'un contrat (p.
1601) international’.81 Indeed, paragraph 2 of Article 70 has the effect of deconstructing a
multilateral treaty into a network of bilateral treaties linking States parties two by two. The
rule mentioned supra for bilateral agreements thus becomes applicable, that is, the
convention relationship terminates entirely as the State that withdraws is one of the
parties. However, other bilateral convention relationships are not affected, thus the
subsistence of the multilateral treaty itself. In a certain manner, one can speak of the
separability of the treaty, but this relates to separability of the form of the treaty and not its
content, which is envisaged in Article 44 of the Convention. The Vienna Convention
furthermore proceeds to an analogous deconstruction for the mechanism of reservations or
for the exceptio non adimplenti contractus, with several adaptations absent here.82
29. This solution remains both extremely conventional and privatist in inspiration. It is
founded on the understanding of a treaty as a strictly reciprocal instrument, as well as on a
complete indifference as to the content of the treaty. As a result, the denunciation of, or
withdrawal from, a multilateral treaty by a State party is conceived more precisely as an
‘extinction subjectivement limitée’.83 By drawing a multilateral treaty into a ‘bilaterizable’
form, Article 70(2) reinforces rather than weakens the purpose of uniformity of the effects
of termination. As a result, it appears that only a clause specifically included in the treaty or
an agreement between all parties will necessarily lead to the end of the whole multilateral
treaty. The permanence of legal relationships between the States that remain parties must
be presumed.84 This is the case even when the number of parties falls below the number
necessary for the entry into force of the treaty, in conformity with Article 55 of the Vienna
Convention. As for the case where, following successive denunciations, the number of
parties falls below two, this constitutes a false exception: the end of the treaty is certainly
inevitable in this case, but this is explained by the fact that before the final denunciation,
there only remains a single bilateral convention relationship.

Diversity due to treaty content
30. The uniform approach described supra can nevertheless raise problems in the case
where the multilateral treaty draws close to the category previously called “treatiesstatutes” (traités-lois), as distinguished from “treaties-contracts” (traités-contrats), that is,
when the specificity is material and no longer linked to the number of parties. Drawing a
parallel with Articles of the Vienna Convention relating to reservations and exceptio non
adimplenti contractus is, in this regard, enlightening, for exemptions with respect to the
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general rule are mentioned here, allowing account to be taken of the material specificity of
certain treaties. However, no equivalent is found in relation to the consequences of
termination. Sir Gerald Fitzmaurice had nevertheless elaborated a material classification of
obligations and treaties which, according to him, should lead to different consequences as a
result of termination. His classification was founded on three categories: reciprocal (an
ordinary case), interdependent, and integral. According to the Special Rapporteur, the
characteristic of the interdependent obligation is that a breach of a treaty obligation ‘by one
party will justify a corresponding non-performance generally (p. 1602) by the other parties’
and that of the integral obligation is that it is ‘self-existent, absolute and inherent for each
party, and not dependent on a corresponding performance by the others’.85 The
consequence was that for multilateral treaties, the whole treaty would not come to an end
when the treaty was a reciprocal type, whereas it would for interdependent types and
termination would only concern the State ceasing to participate in the treaty when it was an
integral type.86 The idea was completely abandoned following the nomination of Sir
Humphrey Waldock as Special Rapporteur, as this change corresponded with a
reorientation of the ILC travaux towards a convention draft and no longer a simple guide
for the benefit of States. Rightly or wrongly, the material classification of treaties would be
considered overly complex to be accepted in a compulsory instrument.87 The absence of the
slightest development regarding the consequences of termination would subsequently
appear either as an incitement to the drafting of adapted denunciation clauses or as a
regrettable lacuna.
31. For treaties containing interdependent obligations, the silence of Article 70(2) prevents
one from imagining the termination of the whole treaty. It is possible that the attempt to
introduce a derogation rule for the category of plurilateral treaties—mentioned in
paragraph 26 supra—may also have been an attempt to maintain the category of
interdependent treaties, in the endeavour to find a formal criterion equivalent to the
material criterion. However, in practice, the link between the limited number of parties and
the interdependence of obligations is far from systematic. As a result, a rejection of the
proposal was preferred and one is led to conclude that if States are concerned with
underlining the interdependent character of obligations undertaken, they should take the
precaution of introducing a specific denunciation clause in the treaty. This clause should
provide for the end of the whole treaty in case of denunciation by one of the parties.88 In
the absence of such a clause, the treaty will continue to bind the States that remain parties,
even if its content could a priori imply that it were an interdependent treaty—this is notably
the case of certain defence, neutralization, or disarmament agreements.89 Technical
difficulties will then undoubtedly arise, for example for treaties which distribute resources
or income by defining fixed amounts or quotas. Respect for the principles of legal security
and good faith should then lead to renegotiation between State parties in such a way that
either the whole treaty is terminated or its content reorganized.
32. As far as integral obligations are concerned, it is more difficult to accept the
contingency of parties or an obligation to negotiate, so great is the specificity of the effects
of denunciation. Indeed, in this case, denunciation produces effect only towards the
denouncing State and not towards the other States.90 This idea is perfectly illustrated (p.
1603) by the Articles in the 1949 Geneva Conventions relating to denunciation (Art.
63/62/142/158), which state that ‘denunciation shall have effect only in respect of the
denouncing Power’. As a consequence, parties to an armed conflict will continue to bear the
same obligations as before, including vis-à-vis nationals of that State. Far from being
explained by the presence of a specific clause, such an effect seems inherent in the
structure of these obligations which do not establish a transactional balance of the do ut
des type, but rather a legal regime common to the parties. The effect limited to the
denouncing party alone should therefore be considered as generally applicable, despite the

From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved.date:
14 October 2019

silence of Article 70 of the Vienna Convention on this aspect. This particularly affects
treaties relating to humanitarian law and human rights.

D. Consequences on litigation
Continuation of litigation
33. A dispute on the execution of a treaty continues even after the termination of this
treaty. As pointed out by Judge Hersch Lauterpacht in his Opinion attached to the Advisory
Opinion of the ICJ on the Voting Procedure on Questions Relating to Reports and Petitions
Concerning the Territory of South West Africa, this is a classic situation in judicial
practice.91 The ICJ moreover implicitly recognized in the Northern Cameroons case that in
theory there is no reason to reject requests on rights and obligations resulting from an
extinct treaty.92
34. Justification of this continuation relies on an understanding of the dispute as a legal
situation. In this regard, Lord McNair asserted, in his Opinion attached to the judgment in
the Ambatielos case (Preliminary Objection), that ‘such claims acquire an existence
independent of the treaty whose breach gave rise to them’.93 Disputes may therefore fall
under Article 70(1)(b), as a ‘legal situation of the parties’. This idea was explicitly upheld by
the arbitration tribunal constituted in the Rainbow Warrior case, which drew on both the
Opinion of Lord McNair and Article 70(1)(b) of the Vienna Convention, to conclude:
‘[c]onsequently, the claims advanced by New Zealand have an existence independent of the
expiration of the First Agreement and entitle New Zealand to obtain adequate relief for
these breaches’.94
35. However, the Northern Cameroons case seems to offer an exception to the principle of
the continuation of litigation. Even though the case does not deal with a treaty between
States but between a State and an international organization—in this case, the trusteeship
agreement for the Territory of the Cameroons binding the United Nations to the United
Kingdom—it deserves to be analysed here. The Court considered that while it had
jurisdiction to adjudicate the dispute, its judgment would be devoid of any practical
consequence as it could not have the effect of bringing the expired trusteeship agreement
back into force. Moreover, a declaratory judgment on this agreement would (p. 1604) have
been all the more difficult given that neither the United Nations nor Nigeria were parties to
the dispute before the Court. As a result, according to the Court, handing down a decision
unlikely to ‘affect existing legal rights or obligations of the parties’ would be contrary to the
‘essentials of the judicial function’.95 In our opinion, such a conclusion seems difficult to
generalize. Where the reasoning of the Court is unacceptable is when it appears to justify a
non liquet by the fact that a treaty is extinct.96 Indeed, the solution lies more in the highly
specific nature of the contention.97 For this was not a case of litigation about responsibility
but a type of objective dispute, purely declaratory, relating to the validity of a territorial
transfer.98 Furthermore, Cameroon was not a party to the extinct agreement, which raised
the unresolved problem of the rights of third parties. Finally, trusteeship agreements are
distinguished by a sui generis character. These uncertainties and the desire not to question
a territorial settlement that had been executed no doubt explain the conclusion reached by
the Court. In a more classic context of State responsibility, the arbitration tribunal to which
the case of the Rainbow Warrior was referred did not hesitate to settle the dispute although
the treaty had terminated and, consequently, could not be brought back into force.
Moreover, the award visibly did not affect any right or existing obligation, as the obligation
in question was not only continuous but, further, had lapsed at the same time as the treaty
itself. The simple declaration of violation was nevertheless considered as a form of possible
redress, in conformity with the rules of general international law.99
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Transitory effect of dispute-settlement clauses
36. It is appropriate to make a distinction according to whether the object of the dispute is
the application of the treaty or its extinction itself. The second case can certainly also relate
to the application of the treaty when the latter includes a denunciation clause and
terminates through the application of this clause. Nevertheless, such problems can be
assimilated with the case where the treaty terminates in conformity with the general rules
of the law of treaties.

Disputes relating to the application of a treaty
37. For disputes relating to the way in which a convention provision has been applied, the
principle appears to be the following: the jurisdiction of the court established on the basis
of an extinct treaty persists, on condition that the seizure of jurisdiction takes place before
the date of the termination. Beyond this date, the matter cannot be validly referred to the
court in question even if the contention relates to past events. Here again, (p. 1605) the
Northern Cameroons judgment can be invoked as a precedent.100 One way to justify such
an effect, independently of any specific convention stipulation, consists in relying once
again on Article 70(1)(b) and considering regular seizure of jurisdiction as a ‘legal
situation’, constituted at a time when the treaty was in force and ongoing. The relevant date
would therefore be that at which the matter was referred to the court and not that at which
it gave its verdict. Dispute-settlement clauses therefore benefit from an extension of their
effects on a transitory basis, in such a way as to settle litigations already underway. Certain
conventions, establishing an independent dispute-settlement procedure, have incorporated
this principle in their denunciation clause. Article 12(2) of the Optional Protocol to the
International Covenant on Civil and Political Rights thus specifies that ‘[d]enunciation shall
be without prejudice to the continued application of the provisions of the present Protocol
to any communication submitted under Article 2 before the effective date of denunciation’.
Similarly, Article 31(2) of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment of 10 December 1984 provides that denunciation shall
not ‘prejudice in any way the continued consideration of any matter which is already under
consideration by the Committee prior to the date at which the denunciation becomes
effective’. Article 127 of the Statute of the International Criminal Courts deals more broadly
with all procedures underway, as withdrawal shall not affect ‘any cooperation with the
Court in connection with criminal investigations and proceedings in relation to which the
withdrawing State had a duty to cooperate and which were commenced prior to the date on
which the withdrawal became effective’ nor ‘the continued consideration of any matter
which was already under consideration by the Court prior to the date on which the
withdrawal became effective’.
38. As for the invocation of a dispute-settlement clause following the date when the treaty
containing it has terminated, this issue was discussed in the Ambatielos case. Greece
wished directly to use the Treaty of Commerce and Navigation of 10 November 1886
concluded with the United Kingdom, which a treaty of 16 July 1926 concluded between the
same parties and having the same object had terminated. It relied on the fact that the
contention related to a legal situation constituted under the influence of the 1886 Treaty.
Moreover, a declaration joined to the 1926 Treaty provided that the dispute-settlement
clause of the 1886 treaty would remain applicable to ‘claims on behalf of private persons
based on the provisions of the…Treaty of 1886’. The Court considered that:
But for the Declaration, Article 32 of the Treaty of 1926, which brought that Treaty
into force upon ratification, might, in the absence of any saving clause, have been
regarded as putting the Treaty into full operation so as completely to wipe out the
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Treaty of 1886 and all its provisions, including its remedial provisions, and any
claims based thereon.101
(p. 1606) This passage certainly includes a double ambiguity. On the one hand, the wording
is too general as the 1886 treaty is not ‘wiped out’ for those of its clauses that were
executed before 16 July 1926; on the other hand, it is inaccurate as far as ‘claims’ are
concerned, for, as seen supra, these do not disappear with the treaty.102 However, the
termination of clauses on ‘remedial provisions’ seems pertinent in this particular situation,
given that Mr Ambatielos only made a claim from 1933 onwards. Hence, the Court very
rightly considered that in the case of a dispute between parties on this matter, it was only
mediately that the procedure of the Treaty of 1886 could be set in motion, by reason of the
reference made by the declaration attached to the Treaty of 1926.103 The survival of the
procedure for dispute settlement established by the Treaty of 1886, for claims following the
treaty's extinction and relating to anterior facts, is therefore due to the inclusion of a
special convention provision.
39. A prolonged effect can result from certain provisions relating to denunciation, which
aim at going beyond the ‘classic’ transitory effect of procedural clauses, linked to the date
at which a matter is referred to an adjudicatory body. This is the case of Article 72 of the
Washington Convention on the Settlement of Investment Disputes between States and
Nationals of Other States of 18 March 1965. The provisions of the Convention continue to
apply if the State has consented to the jurisdiction of the International Centre for
Settlement of Investment Disputes (ICSID) prior to the denunciation. In this regard, it is
appropriate to recall that the State's consent can not only be given in a contract or an
arbitration agreement concluded with the investor, a national from another State that is a
party to the Convention, but also in a separate and abstract manner, in a national law or a
treaty dealing with the protection of investments, in which case the investor's consent
intervenes in a second stage, during the request for conciliation or arbitration.104 As Article
72 mentions the consent ‘of one of them’, the dispute-settlement mechanism established by
the Convention can be activated as long as the legal deed containing the consent of the
denouncing State or an investor who is a national of this State is itself in force, and as long
as the other conditions relating to the jurisdiction of the ICSID are fulfilled. As for disputesettlement clauses appearing in bilateral investment treaties themselves, these can be
invoked in the same way as the treaties' other clauses, insofar as the treaty termination
clause provides for a carry-over effect that protects investments made before the date of
the end of the treaty.105
40. Cases of prolonged effect also exist in international human rights law. Thus,
denunciation of the European Convention on Human Rights (Art. 58(2)) or the American
Convention on Human Rights (Art. 78(2)) can not unbind a State from the obligations set
out in these conventions with respect to ‘any act’ accomplished previously and constituting
a violation of these obligations. Reference to ‘obligations contained in [/under]’ the
Convention seems to include procedural obligations, which would allow matters to be (p.
1607) referred to organs established by these treaties when contentions arise regarding
acts preceding the denunciation, that is on the body of continuous obligations concerning
the respect of human rights that have been—or should have been—executed. However, until
now, practice has remained limited. The claim made against Greece by three other States
parties on 10 April 1970 does not constitute a conclusive illustration because the Greek
withdrawal, notified on 12 December 1969, only took effect on 13 June 1970. This was
therefore once again a situation where referral of the matter to the organ in question
preceded the date when the treaty terminated for this State. As a result, the ratione
temporis jurisdiction of the European Commission of Human Rights raised no difficulties,106
which moreover confirms the principle previously outlined supra in paragraph 37. It is more
interesting to note that the European Court subsequently exercised its jurisdiction in a case
where a violation of the Convention was ongoing and had commenced before the
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withdrawal in question.107 The fact that Greece had re-adhered to the Convention in the
meantime is no doubt essential, all the more because it did not raise any preliminary
objection in this regard, thus allowing the Court to keep to the declaration that the
grievances dealt with ‘a continuing situation, which still obtains at the present time’.108
However, the Commission was more precise in its report by ruling out the period between
13 June 1970 and 28 July 1974, the date of Greece's re-adherence.109 Only the effect of the
denunciation clause allows explaination of the Commission's jurisdiction over acts
preceding 1970.
41. Legal theorists have sometimes seemed sceptical as to the practical scope of a
prolonged effect of dispute-settlement clauses, whether regarding court proceedings
underway or the implementation of even more ambitious convention clauses. Indeed, the
precedent of the Greek withdrawal from the Council of Europe is hardly encouraging, as the
European Commission essentially rejected examination of the case due to the attitude of the
Greek government in refusing to participate in the procedure.110 As for the non-compliance
by Trinidad and Tobago with conservatory measures issued by the Inter-American Court in
death-sentence cases examined subsequent to that State's denunciation of the American
Convention on Human Rights, it is all the more worrying that the OAS General Assembly
did not deem it useful to react.111 However, these clauses target a fundamental objective,
namely that of dissuading a State from denouncing a treaty in order to escape a
condemnation it deems to be inevitable. All possible efforts are thus welcome to encourage
the institutions in question to entirely fulfil their functions. In this regard, it is fitting to add
that the ICJ has frequently been confronted with fairly similar situations, following
withdrawals by States of the acceptance of its compulsory jurisdiction. If one admits that
the mechanism in Article 36(2) of the (p. 1608) Statute of the Court deals with a convention
relationship, this relationship will terminate upon the unilateral denunciation of the
declaration of acceptance.112 In these instances, continuation of the procedure has never
raised difficulties for cases referred to the Court before the denunciation.113 The Court
itself has pointed out the existence of a principle supporting this approach in the case of the
Right of Passage Over Indian Territory (Preliminary Objections). 114 The fact that some of
these States may have decided no longer to participate in the procedure was not considered
as being of a nature to interrupt the legal proceedings either.

Disputes relating to treaty termination
42. Disputes relating to the validity of the termination of a treaty constitute a highly
specific category. The legal problem raised, particularly complex, is that of a contested
termination, or that of the effects of a unilateral denunciation that raises the objection of
one or several other parties. According to Sir Gerald Fitzmaurice, ‘a purported, invalid or
irregular “termination”…can, in itself, have no effect on the legal existence of the treaty, or
on the legal force of the obligation’.115 Following this logic, the treaty therefore does not
terminate and questioning on the fate of procedural clauses is useless. However, this
opinion does not seem so simple to put into practice, as the whole difficulty resides in
determining who can validly pronounce on the regular or irregular nature of the
termination. In the absence of the intervention of an impartial third party, doctrine
preceding the Vienna Convention appeared to accept the idea that a contested termination
may have immediate effects. Conversely, Article 65 of the Vienna Convention supports the
maintenance of the treaty in force in this situation.116 However, this is an innovative clause
the customary character of which is, to say the least, far from established.117 When the
parties to the dispute are not parties to the Vienna Convention, or when the dispute
precedes the entry into force of the Vienna Convention, the problem therefore remains
intact.

From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved.date:
14 October 2019

(p. 1609) 43. To resolve the problem, case law tends to state the existence of a widened
transitory effect, even a form of permanence for compromissory clauses.118 In the case of
the Appeal Relating to the Jurisdiction of the ICAO Council, India declared that due to
violations attributable to Pakistan, the Chicago Convention and the Transit Agreement were
no longer in force between the two States. The possible suspension or termination of these
treaties with respect to India thus threatened also to paralyse the clause attributing
jurisdiction to the ICJ to examine the case. The Court nevertheless declared itself to have
jurisdiction, for:
If a mere allegation, as yet unestablished, that a treaty was no longer operative
could be used to defeat its jurisdictional clauses, all such clauses would become
potentially a dead letter, even in cases like the present, where one of the very
questions at issue on the merits, and as yet undecided, is whether or not the treaty
is operative—i.e., whether it has been validly terminated or suspended.119
The Court also underlined that accepting the idea of the inoperative character of disputesettlement clauses would amount to systematically depriving them of any utility, whenever
the object of the dispute relates to the validity of the termination—or suspension—of the
treaty containing them.120 The same reasoning was followed in the cases of Fisheries
Jurisdiction and United States Diplomatic and Consular Staff in Tehran.121 One can note in
passing that such a justification would have been useless if the Court had considered that,
in the context of customary law, unilateral denunciation had no effect on the whole treaty as
long as it remained contested.
44. This solution, while appearing fairly spontaneously as a result of the tight interweaving
of procedural and substantive clauses, is a little delicate to justify. A first interpretation
would come to including in the ‘legal situation’ constituted by the dispute, the procedure
allowing it to be resolved, as it is impossible to make a clear-cut decision on the issue of
jurisdiction without analysing the content of the dispute. A second interpretation would
consist of identifying here one of the rare cases of treaty separability: in this case, when
doubt hangs over the fate of the whole convention, dispute-settlement clauses are
maintained in force. This is possible insofar as continuing to apply these clauses appears as
a ‘just’ solution—to paraphrase Article 44(3)(c) of the Vienna Convention. It is
understandable that an institution representing justice and wishing effectively to exercise
its judicial role may be led to conclude in this way. It is also a reasonable interpretation of
the law of treaties.
HERVÉ ASCENSIO

*
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the Vienna Convention itself (Art. 54(a)), which makes the clause partially redundant.
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